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MR.  PRESIDING  JUSTICE  MoSURELY  DELIVERBD  THE  OPINION  OF  THE  COURT, 

July  24,  1931  Charlotte  E,  Dorn  brought  an  action  against 
defendants,  stock  brokers,  to  recover  the  market  value  of  352  1/2 
shares  of  Borg*-Warner  stock  and  a  credit  balance  of  >,1,472, 58 
which  appeared  in  an  account  carried  by  deTTendants  in  her  name. 

She  died  testate  April  23,   53,  and  Florence  Hoover 
Wesson  Hinkson  was  appointed  exeoutr:   and  subsequently  she  %ra8 
substituted  as  plaintiff;  later  a  motion  was  made  in  this  court, 
and  tllowed,  for  leave  to  substitute  Evan  M.  Hinkson,  aominis- 
trator  of  the  estate  of  Charlotte  E,  Dorn,  in  place  of  the  execu- 
trix, who  had  died.   The  case  was  tried  without  a  Jury  and  the 
court  found  the  issues  in  favor  of  defendants,  and  plaintiff 
appeals. 

Plaintiff  argues  that  the  account  with  the  defendants 
in  the  name  of  Charlotte  E,  Dorn  was  in  fact  her  account  and  she 
was  entitled  to  recover  the  cash  balance  and  the  market  value 
of  the  Borg-Warner  stock  which  was  in  the  account.   Defendants 
say  they  never  had  any  contractual  illations  with  Charlotte  E, 
i>om;  that  the  account  on  their  books  in  her  name  was  in  fact 
Ithe  account  of  her  husband,  Dr,  Gay  Dorn,  who  requested  that 
fchls  account  be  opened  to  enable  him  to  make  additional  subscrip- 
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tlons  to  stocks  underwritten  by  the  defendante.   Hence,  It  Is 
eald,  defendants  are  not  liable, 

March  15,  1924,  Dr.  Dorn  opened  an  account  with  the 
defendants  which  was  an  active  one,  although  there  was  a  very 
large  debit  balance  In  this  account  at  the  time  of  his  death  on 
March  22,  1930,   Dudley  E,  Slnq>8on,  defendants'  customers'  man, 
testified  that  defendants  were  underwriting  Universal  Theatre 
stock  and  the  Issue  was  being  oversubscribed,  and  defendants 
adopted  a  house  rule  limiting  the  number  of  shares  which  any 
one  cuetomer  could  buy  to  50  shares,   Simpson  testified  that 
Dr.  Dorn  wanted  to  obtain  100  shares  of  this  stock,  but  It  was 
explained  to  him  that  50  shares  was  all  that  could  be  eold  to 
any  one  account;  It  was  suggested  that  If  Dr,  Dom  vould  open 
an  account  In  another  name  he  could  obtain  50  shares  in  the  name 
of  this  other  account;  Dorn  then  told  Simpson  to  open  this  other 
account  In  the  name  of  his  wife,  Charlotte  Dorn,  and  purchase  an 
additional  50  shares  of  Universal  stock  In  the  name  of  that  ac- 
count, which  was  done*  At  the  time  this  account  was  opened  Mrs, 
Dorn  was  not  present  and  was  not  consulted.   No  one  connected 
with  defendants  had  ever  seen  her,  and  from  the  time  this  account 
was  opened  on  November  1,  1924,  until  Dr.  Dorn's  death  on  March 
22,  1930,  she  never  communicated  with  the  defendants. 

Plaintiff  argues  that  the  monthly  statements  of  this 
account,  mailed  to  Charlotte  Dorn,  Is  evidence  that  the  account 
was  hers.   The  evidence,  however,  shows  that  the  partners  of 
defendant  were  the  only  ones  that  knew  the  account  was  not  that 
of  Charlotte  S«  Dorn,  and  that  the  bookkeeping  department  sent 
out  these  monthly  notices  as  a  matter  of  routine, 

Arthur  0,  Lilly,  the  office  manager  of  defendants, 
wishing  to  make  sure  that  Dr,  Dorn  understood  he  was  the  principal 
In  the  Charlotte  E.  Dorn  account,  had  a  conversation  vlth  hla. 
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calllng  hlfl  attention  to  the  fact  that  the  Charlotte  account 
showed  a  debit  balance  of  4l|550,  and  tha.t  money  should  be 
deposited  either  to  pay  for  the  etock  or  ae  a  margin,  and  that 
defendants  should  have  a  customer's  agreement  from  Ura^   Dorn 
and  a  cheok  to  represent  the  margin.   Thereupon  Dr.  Dom  told 
Lilly  that  the  account  was  not  the  property  of  Mrs,  Dorn  but 
that  It  was  his  own  account,  and  he  repeated  to  Lilly  that  the 
Xre»  Dom  account  was  opened  so  ae  to  allow  him  to  purchase  an 
additional  50  shares  of  the  Universal  stock,   Lilly  had  already 
authorized  Simpson  to  open  this  account  for  this  purpose, 

November  IS,  1924  shows  a  credit  on  the  Charlotte  E, 
Dom  account  of  |387*50,  and  a  similar  credit  Is  In  the  account 
carried  In  the  name  of  Dr.  Dorn»   This  Is  explained  by  the  fact 
that  on  that  date  Dorn  paid  to  the  defendants  his  personal  check 
for  |775,  which  represented  25  per  cent  of  the  purchase  price, 
which  was  the  required  margin  on  100  shares  of  Universal  stock, 
and  this  check  was  credited,  half  to  each  account*   Subsequently 
new  Issues  of  stock  were  underwritten  by  defendants,  and  as  to 
each  of  these,  defendants*  house  rule  limited  the  amount  of 
etock  which  could  be  purchased  for  any  one  account,   Dom  sub- 
scribed for  these  new  Issues  and  divided  them  between  his  own 
account  and  the  Charlotte  Dorn  account, 

August  4,  1927,  100  shares  of  Marvel  Carburetor  etock 
were  purchased  on  the  Chicago  Stock  Exchange  and  charged  to  the 
account  of  Charlotte  E,  Dorn,   Dr.  Dorn's  account  shows  that  on 
May  17,  1927  he  had  purchased  200  shares  of  this  stock.   In  these 
purchases  there  was  no  house  rule  limiting  the  amount  that  any 
subscriber  could  purchase.   Subsequently  the  Marvel  Carburetor 
Company  merged  with  the  Borg-Warner  Company  and  the  stock  was 
called  Borg-Warner  stock.   These  corporations  Issued  certain 
stock  dividends  which  were  received  In  odd  quantities,  and  small 
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purchases  were  made«   As  the  result  of  these  the  100  shares  of 
Marvel  Carburetor  had  increased  until,  at  the  time  of  Dr,  Dorn'i 
death,  the  acoount  In  the  name  of  Charlotte  Dorn  had  352  1/2 
■hares  of  Borg- Warner  stock«   These  are  the  shares  which  are, 
in  part,  the  subject  matter  of  this  litigation. 

The  accounts  show  further  transactions  in  which  Dr, 
Dorn  made  various  payments  to  the  defendants,  vhich  amounts  wej:*e 
credited,  half  to  the  Charlotte  Dorn  account  and  the  other  half 
to  the  Dr.  Dorn  acoount.   Various  other  transactions  appeared, 
but  they  show  that  each  time  there  was  a  purchase  in  the  Char- 
lotte Dorn  account  there  was  or  had  been  a  purchase  of  similar 
shares  in  the  Dr,  Dorn  account,  although  Dr,  Dorn's  account  ehows 
that  he  made  many  purchases  of  various  stocks  carried  in  his 
own  account  and  not  in  the  account  of  Charlotte  Dorn.   September 
30,  1929,  the  debit  balance  in  the  Dr,  Dorn  account  was  ?127,173, 20, 
and  the  debit  balance  in  the  Charlotte  Dorn  account  was  ^15,583.21, 

Between  the  years  1924  and  1989  the  values  of  stocks 
increased  by  large  amounts  and  defendants  were  apparently  of  the 
opinion  that  so  long  ae  the  securities  retained  in  the  two  Dorn 
accounts  were  considerably  more  than  the  amount  of  the  combined 
debit  balance,  defendants  were  amply  protected*  Hov;ever,  in  the 
latter  part  of  October,  1929,  the  market  crash  wiped  out  Dr, 
Dorn's  equity,  although  the  Charlotte  Dorn  account  showed  ample 
equity,  -  but  considered  together  they  showed  a  debit  balance. 

Dr,  Dorn  was  called  to  deposit  margins  but  was  unable 
to  respond,  and  defendants  started  to  sell  securities  in  both 
accounts  to  reduce  the  combined  debit  balance.   All  the  salable 
securities  in  both  accounts  were  sold  in  November,  except  500 
shares  of  Bendix  Aviation  and  903  1/2  shares  of  Borg^v;arner  stock 
which  stood  in  the  Dr,  Dorn  acoount,  and  362  1/2  shares  of  Borg- 
Warner  which  stood  in  the  Charlotte  Dorn  account.   This  liquidation 
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reduced  the  debit  balance  In  the  Dr.  Dorn  account  to  Bome thing 

over  ^93,000,  and  In  the  Charlotte  Dorn  account  to  '^740,68, 

The  accounts  thue  stood  until  after  Dr.  Dorn*  s  death*   In  Decea- 

ber,  1929,  there  was  a  deficiency  In  the  combined  two  accounts 

of  approximately  127,000,   Dr.  Dorn  was  asked  to  give  defendants 

his  note  representing  this  deficiency,  which  he  did. 

It  Is  in  evidence  that  frequently  customers  of  brokers 
purchase  In  numerous  accounts,  sometimes  In  fictitious  names,  and 
often  In  the  name  of  another  living  person.  After  Dr,  Dom's 
death,  March  22,  1930,  Charlotte  Dorn's  attorney  wrote  to  defend- 
ants notifying  them  of  the  death  of  Dr,  Dorn  and  requesting 
defendants  to  note  the  fact  of  his  death  upon  their  records  and 
to  "conduct  no  further  trades  of  any  kind  In  his  account  or  In 
any  account  that  he  may  have  carried  In  some  other  name,"  Defend- 
ants argue  from  this  letter  that  both  he  and  Charlotte  Dorn  under- 
stood that  Dr,  Dorn's  two  accounts  with  defendants  were  the  ac- 
counts of  the  dootor,  although  one  was  carried  In  the  name  of 
Charlotte  Dorn« 

As  the  market  still  declined,  all  of  the  securities  In 
both  accounts  were  sold,  leaving  a  combined  debit  balance  In  the 
two  accounts  of  163,407,67,  which  with  Interest  made  the  amount 
of  the  claim  against  Dr,  Dora's  estate  of  over  #60,000.   This 
claim  was  filed  In  ttie  PiHJbate  court  of  Cook  county,   Charlotte 
first  objected  to  the  allowance  of  the  claim  because  defendants 
had  deducted  from  the  amount  of  the  debit  balance  shown  In  the 
Dr,  Dorn  account  the  balance  which  appeared  In  the  Charlotte 
Dorn  account,  but  finally  she  allowed  the  claim  without  contest, 
stipulating  that  the  allowance  of  the  full  amount  of  the  claim 
should  be  without  prejudice  to  the  rights  of  either  of  the  parties 
In  the  cause  now  pending  In  the  Circuit  court  of  Cook  county,  - 
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referrlng  to  the  inetant  case* 

There  Is  no  olalm  that  Dr.  Dorn  gave  or  assigned  to  her 
any  part  of  the  Charlotte  Dorn  account.   The  trial  court  could 
properly  believe  the  explanation  as  to  the  opening  of  the  Ghai*- 
lotte  Dorn  account  In  addition  to  his  own:  that  le,  to  enable 
Dr,  Dorn  to  purchase  more  stock  than  permitted  by  defendants* 
house  rules. 

Although  counsel  for  plaintiff  objected,  the  statenents 
of  Dr,  Dorn  to  defendants  at  the  time  of  opening  the  Charlotte 
Dorn  account  were  properly  admitted  In  evidence.  As  counsel  for 
defendants  say,  they  are  not  attempting  to  hold  Charlotte  Dorn 
liable  to  them  based  upon  statements  made  by  Dr.  Dorn  as  her 
alleged  agent.   It  was  never   represented  by  Dorn  that  he  was 
acting  as  agent  for  Charlotte,   No  legal  reason  Is  presented  vhy 
Dr.  Dorn  eould  not  carry  as  many  accounts  with  the  defendants  as 
they  would  permit,  and  he  was  within  his  rights  vdien  he  chose 
to  use  the  name  of  his  wife  Charlotte  when  he  opened  his  new 
account  in  that  name.   No  contractual  relations  were  thus  e8tal>- 
llshed  between  Charlotte  Dorn  and  the  defendants. 

Complaint  1b  made  of  the  exclusion  by  the  court  of 
certain  written  records  alleged  to  be  made  by  the  deceased  Char- 
lotte and  her  deceased  husband.   These  consist  of  certificates 
for  shares  of  North  American  Car  "A"  stock  and  alleged  copies 
of  deposit  slips  purporting  to  Indicate  deposits  by  Charlotte 
Dorn  In  the  bank,  and  purported  duplicates  of  the  Income  tax 
returns  of  Charlotte  Dorn  for  the  years  1924  to  1928,  Inclusive. 
The  copies  of  the  deposit  slips  offered  In  evidence  were  not  In 
the  handwriting  of  Charlotte  but  were  In  the  handwriting  of  Dr. 
Dorn,   There  Is  no  showing  when  they  were  made  or  that  they  were 
time  and  correct  copies.   The  originals  were  not  produced  or 
accounted  for.   It  Is  argued  that  these  copies  of  deposit  slips 
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tend  to  prove  that  Charlotte  Dom  ovned  some  North  American  Car 
Btock,  hut  ae  the  deposits  were  aade  hy  Dr.  Dom,  who  could 
deposit  Into  the  account  of  his  wife  any  check  or  money,  regard- 
less of  from  what  source  It  came,  they  do  not  prove  that  Char- 
lotte owned  the  North  American  Car  stock.   The  tame  objections 
might  he  made  to  the  duplicates  of  the  income  tax  returns.   It 
is  not  shown  that  they  were  true  and  correct  copies,  they  were 
not  in  Charlotte  Dorn's  handwriting,  they  are  not  signed  hy  any- 
body and  It  is  not  shown  when  they  were  prepared.   No  photostatic 
copies  nor  originals  were  offered.   Moreover,  it  appears  that 
plaintiff  relies,  not  upon  the  income  tax  returns  but  upon  some 
pencil  memorandums  in  the  handwriting  of  Dr.  Dorn  which  were 
pinned  to  the  duplicate  tax  returns.   It  is  pointed  out  that 
these  memorandums  make  it  quite  apparent  that  the  purported 
income  tax  returns  of  Charlotte  Dorn  did  not  include  any  of  the 
dividends  credited  by  defendants  in  the  account  carried  in  her 
name,  nor  any  profits  from  the  sale  of  securities  in  the  account. 
Defendants*  brief  details  a  considerable  number  of  such  items 
showing  dividends  and  profits  from  stock,  none  of  vhich  are 
included  in  the  income  tax  returns  of  Charlotte  Dorn, 

Plaintiff  argues  that  the  fact  that  defendants  sent 
monthly  statements  to  Charlotte  Dorn,  v/lth  requests  made  upon 
her  to  sign  customers'  cards,  substantiated  the  claim  that  the 
account  was  hers.   As  we  have  seen,  defendants'  bookkeeping  de- 
partment did  not  know  who  was  the  actual  owner  of  the  Charlotte 
Dorn  account,  and  hence  monthly  statements  were  automatically 
mailed  to  the  persons  in  whose  name  the  account  stood  upon  the 
books.   As  evidence  that  mailing  of  these  statements  was  without 
significance  is  the  fact  that  these  monthly  statements  addressed 
to  Charlotte  Dom  continued  to  be  mailed  to  her  5  1/2  years  after 
the  commencement  of  this  suit.   Moreover,  three  times  in  each 
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7ear  of  the  exlatence  of  the  Charlotte  Dorn  account,  defendantB' 
bookkeeping  department  sent  to  her  a  statement  of  the  balance 
shown  In  thle  account,  v^ith  the  request  that  this  be  confirmed 
by  her  "by  your  signature  advising  whether  correct  or  Incori^ect, " 
There  was  aleo  enclosed  a  form  which  she  was  to  sign  If  the  state- 
ment of  the  account  was  correct.   It  Is  very  significant  that 
from  1924  to  1929,  Inclusive,  although  she  was  asked  to  sign  18 
such  statements,  she  signed  none.   V«hen  Simpson,  a  customers' 
nan,  pursuant  to  a  request  from  the  bookkeeping  department,  called 
on  Charlotte  Dorn  and  attempted  to  obtain  a  customer's  agreement 
from  her  so  that  their  records  might  be  completed,  she  refused 
to  sign  the  card,  saying  she  saw  no  reason  In  the  world  why  she 
should  sign  It* 

There  Is  no  support  for  plaintiff's  claim  that  If  defend- 
ants suffered  a  lose  In  Dr,  Dorn's  account  It  was  due  entirely 
to  their  own  negligence.   The  sudden  market  crash  of  October, 
1929,  was  the  cause  of  the  loss,  and  this  cannot  be  ascribed  to 
defendants'  negligence. 

Plaintiff  says  that  defendants  are  liable  for  money  had 
and  received  to  the  extent  of  the  value  of  North  American  Car 
stock  delivered  to  them  for  the  sole  purpose  of  z^lssue  of  new 
shares  In  her  name  In  the  reoz^anlzatlon  of  this  company.   In 
September,  1924,  before  the  opening  of  the  account  In  the  name 
of  Charlotte  Dorn,  Dr.  Dorn  purchased  through  defendants,  on 
margin,  600  shares  of  North  American  Car  stock,  vAilch  was  fully 
paid  for  by  Dr.  Dorn  by  his  personal  checks  during  September  and 
the  first  part  of  October,   Dorn  Instructed  defendants  to  transfer 
150  shares  of  this  stock  Into  the  name  of  Charlotte  Dorn,  and  the 
certificates  In  his  name  and  her  name  were  delivered  to  him. 
Subsequently,  In  1926,  the  North  American  Car  Company  called  In 
all  Its  outstanding  shares,  to  be  exchanged  for  new  stock  In  the 
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eompany.   Dorn  delayed  In  Blgnlng  the  certlfloatea,  and  Slaqpeon, 
customers '  man  for  defendants,  called  upon  him  and  Insisted  he 
should  endorse  the  certificates  as  the  time  for  effecting  the 
transfer  had  almost  expired.  Dorn  brought  the  certificates  of 
stock  into  the  room  and  in  SiiBp son's  presence  asked  his  wife  to 
endorse  the  certificate  which  stood  in  her  name*   She  inquired 
why  she  should  do  this,  and  the  doctor  explained  that  as  the 
certificate  stood  in  her  name  her  endorsement  was  necessary, 
and  he  repeated  to  her  the  condition  of  the  company  incorporating, 
Simpson  testified  that  she  vas  unwilling  to  sign  the  stock  cer- 
tificate; that  ''she  said  it  was  not  hers  and  she  couldn't  see 
reason  why  she  should  do  it,  and  she  did  not  want  to  eign  any- 
thing she  did  not  understand, *  She  finally  said  that  if  Dr.  Dorn 
wanted  her  to  sign  it  she  would  do  eo.   The  certificate  was 
brought  back  to  defendants'  office  by  Dr.  Dorn  and  was  credited 
to  Charlotte  Dorn's  account.   It  was  thereafter  exchanged  for 
Sorth  American  Car  stock,  which  was  thereafter  sold  upon  orders 
of  Dr,  Dorn, 

In  plaintiff's  complaint  there  is  no  reference  to  the 
150  shares  of  North  American  Car  stock.   It  was  not  contended 
upon  the  trial  that  the  stock  had  been  obtained  by  Dorn  or  defend- 
ants improperly  or  that  the  pi^ceeds  of  the  sale  were  improperly 
credited.   One  cannot  try  a  case  on  one  theory  in  the  trial  court 
and  on  another  in  the  court  of  review,   MoArthur  Bros.  Co.  v, 
Whltnejr,  202  111,  527, 

There  are  many  cases  holding  that  the  fact  an  account 
is  carried  in  the  name  of  a  certain  person  does  not  of  Itself 
establish  a  contractual  relationship  between  the  parties.   In 
Telford  V.  Patten.  144  111.  611,  627,  the  court  took  notice  of 
the  well  known  practice  of  persons  depositing  money  in  banks  to 
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the  credit  of  real  or  fictitious  persons,  with  no  intention  of 

divesting  themselyes  of  ovnership* 

The  points  presented  to  the  trial  court  were  questions 
of  fact.   Under  such  circumstances  it  has  been  held  that  the 
trial  court  has  the  same  opportunity  as  a  Jury  to  pass  upon  the 
facts,  and  its  findings  will  not  be  disturbed  unless  clearly  and 
manifestly  against  the  weight  of  the  evidence.   City  of  ^Incy 
V,  Kemper.  304  111,  303J  Marble  v.  Marble.  304  111,  229,   The 
evidence  that  the  account  in  Charlotte  Bern's  naae  was  in  fact 
her  account  was  not  convincing,  while  the  evidence  offered  by 
the  defendants  that  the  account  belonged  to  Or.  Dorn  is  uncon- 
tradicted* 

Under  the  circumstances  the  Judgment  should  be  affirmed, 

AFFIRMED. 
Matohett,  and  O'Connor,  J,  concur. 
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O-EOROE  L.  SPARBERO, 
Appellee, 


APPEAL  FROM 
)   MUNICIPAL  COURT  OF  GKICAOO, 


ISADORE  COHEN,  JACK  COHEN,    ) 
PHILLIP  COHEN,  HERBERT  COHEN,  ) 

and  MORT  FISHER,  IndlvldueJ-ly  )  OlOTA  1/lQ 
and  as  co-partnere,  d/b/a  )  •  i  1  O  X  •ri>*  I  t:  O 
B,  COHEN  &   SONS,  j      v  --  ^  -= 

Appellants*       ) 

MR,  PRESIDING  JUSTICE  McSURELY  DELIVS^RED  THE  OPINION  OF  THE  COURT. 

This  Is  an  appeal  by  the  co-partners  of  B,  Cohen  &  Sons 
from  a  Judgment  against  them  of  $7,555,15,  entered  upon  the  ver- 
dict of  a  Jury,  upon  a  trial  wherein  plaintiff  sought  to  reoorer 
on  two  promissory  notes  executed  by  these  defendants,  by  Julius 
Cohen,  payable  to  the  order  of  B,  Golitz,  who  endorsed  them  and, 
as  plaintiff  alleges,  delivered  them  to  him  for  value  received. 
Colitz  was  also  a  defendant,  but  he  does  not  appeal  from  the 
judgment* 

The  defendants  asserted  that  the  notes  sued  upon  were 
accommodation  paper,  executed  at  the  request  of  B,  Collti,  who 
was  afterwards  adjudicated  a  bankrupt.   They  denied  that  plaintiff 
paid  anything  for  the  notes  and  that  he  was  an  innocent  holder 
for  value  before  maturity,  and  alleged  that  his  possession  of 
the  notes  was  the  result  of  some  arrangement  with  Colitz  and  was 
not  in  good  faith.  Defendants  also  assert  that  plaintiff  at  no 
time  made  demand  for  payment  of  these  notes  of  the  defendants 
until  within  a  week  prior  to  the  expiration  of  the  10  year  statute 
of  limitations,  when  this  suit  was  brought.  Defendants  further 
say  that  on  the  date  of  the  maturity  of  each  of  the  notes  the 
defendants  by  check  paid  each  of  them  in  full,  with  interest, 
to  the  then  rightful  owner. 

The  evidence  shows  that  both  the  plaintiff  and  defendants 
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are  ongaged  In  the  waste  material  buBlneea  and  had  known  each 
other  for  a  considerable  time  before  the  traneactloni  here  In- 
volved; Ben,  Colltz  was  at  one  time  wealthy:  vioe-preBldent  of 
the  Superior  Bank,  and  for  a  long  time  his  credit  was  good;  he 
was  well  acquainted  with  all  the  members  of  the  defendant  firm 
and  was  a  brother-in-law  of  one  of  them  -  Mort  Fisher;  Collts 
had  extensive  business  deals  with  the  partnership,  but  all  of  them 
wert  with  Julius  Cohen,  the  senior  partner,  who  died  in  1933, 
At  one  time  Colltz  had  loaned  Julius  Cohen  ^30,000  for  the  use 
of  the  partnership;  In  1984  he  frequently  bor roved  money  from 
the  partnership,  obtaining  their  notes,  signed  by  Julius  Cohen, 
amounting  In  the  aggregate  to  approximately  $30,000, 

Plaintiff  had  at  one  time  worked  for  Colltz  In  the  waste 
material  business,  and  In  1929  was  president  of  the  Klchlgan 
Mill  Supply  Co.,  dealing  In  waste  paper;  he  knew  the  defendants, 
but  only  had  financial  dealings  with  Julius  and  Phillip  Cohen. 

Ob  or  about  July  1,  1929,  Colltz  obtained  tron   Julius 
Cohen  two  notes,  for  $2,500  eaoh;  one  of  these  was  typewritten 
at  Colltz* 8  office  by  his  stenographer  before  he  brought  it  to 
Julius  Cohen,  and  this  note  bears  the  typewritten  signature  of 
B.  Cohen  &   Sons  and  was  signed  by  Julius  Cohen,   The  second  note 
of  that  date  for  #2,500  bore  the  printed  signature  of  B.  Cohen 
&  Sons  and  was  drawn  In  their  office;  this  also  was  signed  by 
Julius  Cohen.   Colltz  testified  that  he  discounted  the  note  with 
the  printed  signature  of  the  defendants  with  Gumblnsky  Brothers, 
dealing  with  Nathan  Gumblnsky.   The  other  note,  with  the  type- 
written signature  of  the  defendant  partners,  he  endorsed  and 
discounted  with  the  plaintiff,   Colltz  testified  that  when  he 
brought  the  note  to  plaintiff  on  July  3,  1929,  he  was  Indebted 
to  plaintiff  for  a  considerable  sum  for  loans  and  other  moneys; 
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that  this  Indebtedness  was  adjusted  by  receiving  froa  plaintiff 
a  check  for  the  difference  between  the  Indebtedneec  and  j^2,500, 
the  face  of  the  note.   There  was  in  evidence  an  entry  of  thle 
transaction  on  the  Cash  Disbursement  sheet  of  the  Michigan  Mill 
Supply  Co.,  plaintiff's  firm, 

September  3,  1929,  Colltz  obtained  from  Julius  Cohen 
two  other  notes,  for  |2,000  each;  one  of  these  was  typewritten 
"by  a  stenographer  In  Colltz 's  office;  this  bore  the  typewritten 
signature  of  B,  Cohen  &.   Sons;  he  carried  this  to  Julius  Cohen, 
who  signed  It,   The  other  note  for  |2,000  bore  the  printed  signa- 
ture of  B,  Cohen  &  Sons;  this  was  prepared  In  the  office  of  Cohen 
&  Sons  and  was  there  signed  by  Julius  Cohen,   The  note  with  the 
typewritten  signature  of  Cohen  &  Sons,  was  discounted  with  Nathan 
Qumblnsky,   Colltz  endorsed  the  i2,000  note  bearing  the  printed 
signature  and  delivered  It  to  plaintiff,  receiving  for  It  ^^300 
cash  and  the  check  of  the  Michigan  Mill  Supply  Co.  for  ^1,700 
to  the  order  of  Ben,  Colltz,   The  record  of  this  transaction 
appears  on  the  Cash  Disbursement  sheet  of  the  Michigan  Mill  Sup- 
ply Co« 

The  two  checks  which  were  drawn  by  the  Michigan  Mill 
Supply  Co,  to  Colltz  on  July  3,  and  September  4,  1929,  respec- 
tively, according  to  the  testimony  of  plaintiff,  wez»e  destroyed 
with  other  records.  Plaintiff  testified  that  he  did  not  keep 
books  long,  and  the  only  record  of  these  transactions  Is  In  the 
Cash  Disbursement  book  referred  to.   He  testified  that  the  entries 
In  the  book  of  cash  disbursements  were  made  by  his  bookkeeper. 
Miss,  Goldstein,  who  was  In  California  at  the  time  of  the  trial. 
He  testified  that  the  entries  showing  these  transactions  of  July 
and  September,  19'^9,  were  made  under  his  sup'^rvlslon  and  were 
true  and  oorz>eot;  that  the  two  checks  given  to  Colltz  were  drawn 
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on  the  MerohantB  National  Bank  of  Battle  Creek  and  cleared 

through  that  hank  and  were  deducted  from  plaintiff's  account. 

Plaintiff  testified  that  after  the  notee  matured  he 
talked  many  timea  with  Julius  Cohen  during  hie  lifetime  about 
the  notes,  and  also  to  Phillip  Cohen,   It  le  argued  that  the 
reason  for  the  delay  In  "bringing  suit  on  the  notes  was  that  when 
plaintiff  talked  to  Colltz,  shortly  after  they  became  due,  Colltz 
asked  plaintiff  to  let  the  matter  rest;  that  he  (Colltz)  "had 
certain  matters  to  straighten  out,"  and,  "you  don't  need  the 
money  so  had; "  that  Colltz  had  several  talks  with  plaintiff  about 
the  notes;  that  he  did  not  wish  to  bother  Julius  Cohen,  who  had 
heart  trouble;  that  he  requested  plaintiff  not  to  press  the  pay- 
ment of  these  notes,  saying,  "You  won't  lose  a  nickel  on  that 
and  I  don't  want  you  to  start  a  law  suit;  I  may  get  help  from 
my  brothers-in-law  and  the  rest  of  the  Cohen  family;  that  is 
what  I  hoped.  *•  Colltz  says  he  gave  plaintiff  a  diamond  ring 
worth  about  $1,000  as  security  for  payment  of  the  notes. 

Defendants  sought  to  support  their  theory  of  pasrment  of 
these  notes  by  the  testimony  of  Nathan  Qumbin  -  the  same  party 
referred  to  as  Nathan  Gumbineky,   He  testified  that  Colltz  deliv- 
ered him  the  note  of  defendants  for  |g,500,  for  which  he  paid 
Colltz,  and  that  when  the  note  matured  he  received  a  check  from 
Cohen  &   Sons  for  the  amount  of  the  note,  >diich  note  he  returned 
to  Colltz,   He  also  testified  to  the  similar  transaction  on 
September  3,  1929,  ^en  Colitz  brought  to  his  office  defendants' 
note  for  #2,000,  for  vAilch  he  (Gumbin)  gave  Colitz  a  check  for 
that  amount.   He  testified  that  this  note  also  was  paid  at  matur- 
ity by  check  from  the  defendants, 

Defenaants  argue  earnestly  that  the  notes  which  Gumbin 
discounted  and  which  were  paid  by  defendants,  are  the  notes  which 
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plalntlff  Introduced  In  evidence  ae  the  notee  upon  which  this 
suit  is  brought.  Qumbin  did  testify  that  the  notee  which  he 
received  from  Colitz  and  which  were  Bubeequently  paid,  were  the 
same  as  those  introduced  in  evidence,  marked  plaintiff's  Exhibits 
1  and  2,   The  Jury  could  properly  believe  Ouabin's  testimony  with 
refez>enoe  to  the  two  notes  and  their  payment,  but  he  was  mistaken 
in  identifying  them  as  the  notes  introduced  in  evidence  on  behalf 
of  plaintiff.   It  should  be  borne  in  mind  that  Colitz  testified 
that  on  July  1,  1929,  he  obtained  two  notes  from  Julius  Cohen, 
for  |S,500  each,  and  later,  in  September,  obtained  two  other 
notes  for  |2,000  each,  and  that  he  discounted  one  of  these  for 
|2,500  with  Gumbinsky  Brothers,  and,  according  to  his  recollection, 
also  discounted  a  $2,000  note  with  Ghimbinsky« 

Defendants  argue  that  vjfaen  Gkimbin  was  paid  for  the  two 
notes  in  hie  possession  he  returned  them  to  Colitz,  who  turned 
them  over  to  plaintiff  after  they  had  been  paid  and  subsequent 
to  maturity,   Colitz  denies  that  he  ever  had  either  of  the  notee 
(marked  plaintiff's  Exhibits  1  and  2,  respectively,)  in  his  pos- 
session or  control  after  he  delivered  them  to  plaintiff  in  July 
and  September,   There  is  no  definite  denial  of  the  testimony  of 
either  plaintiff  or  Colitz  as  to  the  transactions  in  July  and 
September,  1929,  and  it  is  only  by  inference  that  their  stories 
are  assailed. 

There  are  also  other  details  tending  to  cast  discredit 
on  OumbinU  identification  of  plaintiff's  notes  with  the  notes 
which  he  discounted  for  Colitz  and  which  were  afterwards  paid 
by  the  defendants.   To  examine  all  of  these  items  would  unduly 
lengthen  this  opinion.   One  item  touches  the  check  v;ith  T»hich 
defendants  say  they  paid  Qumbin  for  their  note  held  by  him. 
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Thla  note  Is  for  $2,500  with  Interest,  and  yet  the  check  eald 
to  pay  this  does  not  Include  Interest.   Qunbln* e  explanation  of 
thl«  la  uncertain,  and  he  finally  testified  he  did  not  know 
whether  he  received  any  Interest  on  this  note.   There  were  alBo 
other  discrepancies  with  reference  to  the  Interest,   Teiklng  the 
record  as  a  v^ole,  we  cannot  say  that  the  verdict  of  the  Jury, 
aooeptlng  the  testimony  of  the  plaintiff  as  true.  Is  manifestly 
against  the  weight  of  the  evidence. 

Defendants*  next  point  Is  that  In  their  motion  for  a 
new  trial  they  presented  an  affidavit  setting  up  nevly  discovered 
evidence  which  they  say  was  not  available  to  them  at  the  time 
of  the  trial.   This  affidavit  sets  forth  that  two  notes  were 
signed  on  July  1,  1929,  and  two  signed  In  September,  1929,   No 
reason  appears  iriiy  all  this  documentary  evidence  could  not  have 
been  produced  by  defendants  upon  the  trial.   In  many  details 
the  alleged  newly  discovered  evidence  was  not  In  accord  with  the 
evidence  given  upon  the  trial  by  defendants.   For  Instance,  the 
book  which  they  offered  to  produce  on  their  motion  for  a  new 
trial  shows  that  defendants  purchased  from  Qumbln's  company, 
between  the  years  1924  to  1936,  goods  amounting  to  §25,000,  and 
other  Items,   This  was  directly  contradictory  of  testimony  on 
behalf  of  defendants  that  the  defendant  firm  had  no  business 
with  Gumbln's  firm  In  1928  and  1929, 

The  trial  court  was  of  the  opinion  that  the  alleged 
newly  discovered  evidence  was  untrustworthy,  and  at  least  subject 
to  suspicion.   In  McDonald  v.  People.  123  111.  App,  346,  363, 
it  was  held  that  under  such  circumstances  a  new  trial  should 
not  be  granted.   And  in  Chicago  A,  R,  Co.  v,  Raldy,  203  111.  310, 
317,  it  was  said  that  courts  should  not  allow  newly  discovered 
evidence  as  a  basis  for  a  nev  trial  because  one  party  is  not 
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eatlflfled  with  the  results  of  the  trial  and  attenpte  to  get  facts 
which  will  enable  him  to  do  better  at  another  trial.   For  these 
and  other  reasons  the  court  properly  did  not  grant  a  new  trial 
on  the  ground  presented  In  the  affidavit. 

It  Is  said  the  court  gave  lap roper  Instructions  to  the 
Jury  over  the  objections  of  the  defendants.   Neither  the  record 
nor  the  abstract  Indicates  who  presented  and  requested  any  In- 
structions,  Each  of  them  Is  followed  by  the  word  "Given, "  but 
there  Is  no  way  to  determine  at  whose  Instance  they  were  given, 
Sullivan  V,  Ohlhaver  Co, ,  291  111.  359,   Moreover,  defendants 
made  no  specific  objections  to  the  Instructions  before  the  Jury 
retired.  Rule  62(3)  of  the  Municipal  oourt  provides  that  objec- 
tions to  Instructions  must  be  made  before  the  Jury  retires  and 
specifically  point  out  the  objectionable  matters,   Paullck  v, 
National  Bank  of  Republic,  279  111.  App,  160. 

It  Is  said  that  the  signing  of  accommodation  paper  was 
foreign  to  the  business  of  the  defendants,  but  the  evidence  shows 
that  Colltz  and  defendants  had  for  many  years  past  had  transactions 
of  this  sort.   Although  It  Is  argued  In  defendants'  brief,  yet 
the  record  shows  conclusively  that  Julius  Cohen  had  authority 
to  sign  the  two  notes  held  by  plaintiff.   It  was  not  denied  that 
Julius  Cohen  had  undivided  charge  of  the  finances  of  the  defendant 
firm.   He  was  the  oldest  member  of  the  fcjnlly  and  the  senior 
partner  of  the  firm,  and,  as  we  have  said,  Colltr  at  one  time 
loaned  the  partnership  a  large  sum  of  money,  which  Julius  Cohen 
reciprocated  at  a  later  date. 

It  was  not  reversible  error  to  deny  the  request  of  the 
defendants  to  open  and  close  the  argument  to  the  Jury,   The  gen- 
eral rule  is  that  whenever  the  plaintiff  has  anything  to  prove 
in  order  to  secure  a  verdict,  the  right  to  open  and  close  argument 
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toelongs  to  him,   Llptak  v.  Security  Benefit  Aeen. .  350  111,  614, 
In  the  present  case,  in  addition  to  the  plea  of  payment,  the 
defendants  insisted  on  proof  of  plaintiff's  case  and  cross-ex- 
amined  him  with  the  intention  of  showing  that  he  was  not  a  holder 
for  value  of  the  notes.   They  also  objected  to  plaintiff's 
exhibits  which  were  offered  to  supplement  the  proof  as  to  the 
circumstances  under  which  the  notes  were  given  to  plaintiff  by 
Colitz,   The  court  committed  no  error  In  following  the  usual 
procedure  for  the  opening  and  closing  of  argument. 

The  Jury  were  Instructed  that  if  they  should  find  for 
the  plaintiff  the  verdict  would  be,  "We,  the  Jury,  find  for  the 

plaintiff  **♦  with  $ damages,  "  Defendants  say  that  this 

verdict  and  Judgment  were  proper  as  to  Colitz  but  not  as  to  them. 
The  record  falls  to  show  any  objection  In  the  trial  court  to  the 
form  of  the  Judgment  order.   Moreover,  the  entire  controversy 
was  between  the  plaintiff  and  the  firm  of  B,  Cohen  &  Sons,   Co- 
litz made  no  defense  and  does  not  appeal.   Under  Rule  63  of  the 
Municipal  court  and  §  68  of  the  Civil  Practice  Act  the  form  of 
the  verdict  returned  by  a  Jury  Is  not  fixed  by  any  rule  of  law. 
In  Western  Springs  Park  Dist.  v,  Lawrence,  343  111,  302,  it  was 
held  that  all  reasonable  Intendments  will  be  Indiilged  in  support 
of  a  verdict  and  it  will  not  be  held  Insufficient  unless,  through 
necessity,  there  is  doubt  as  to  its  meaning.   Moreover,  where 
relief  has  been  asked  against  several  defendants,  a  general 
verdict  for  plaintiff  will  be  construed  as  a  verdict  against 
all  defendants,   64  C.  J,  1107,  §  912;  New  York.  T.  &   M,  Ry.  Co. 
V,  Gallaher.  79  Tex.  685. 

The  trial  court  expressed  his  opinion  that  substantial 
Justice  had  been  done  In  this  case,  and  Indicated  that  In  his 
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oplnlon  the  verdict  was  right.   Under  such  circumstance b  a 
reversal  should  not  be  ordered  except  for  grave  errors,  which, 
If  they  had  not  occurred,  would  have  resulted  In  a  different 
verdict,   Muller  v.  Equitable  Life  Aseur,  Society,  293  111.  App, 
555;  Convert  v.  Bishop  &  Baboo ck  Co..  152  111,  App,  516.   And 
m  West  Chicago  St.  R,  Co.  v,  Maday,  188  111.  308,  the  court 
Bald,  "It  Is  more  latportant  in  the  administration  of  Justice 
that  litigation  should  end  in  the  attainment  of  substantial 
Justice,  than  that  a  record  of  the  proceedings  should  be  built 
up  which  is  without  flaw  or  blemish," 

We  find  nothing  in  the  record  that  v.ould  Justify  a 
reversal,  and  as  it  cannot  be  said  the  verdict  Is  manifestly 
against  the  weight  of  the  evidence,  the  Judgment  Is  affirmed, 

AFFIRMED, 
Matchett,  and  O'Connor,  J.J. ,  concur. 
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HELENS  LEDERER,  et  «1., 
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On  Appeal  of  THE  SHURTLEFF  ) 

COMPANY,  and  KERCER  LUMBER  ) 

COMPMIES,  ) 

Appellants,   } 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY, 


KR,  PRESIDING  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  filed  his  complaint  to  remove  as  clouds  on 
his  title  to  real  estate,  a  lease  and  option  to  purchase  In  favor 
of  defendant  Helene  Lederer,  and  also  certain  mechanics'  lien 
clalmsj  answers  and  claims  were  filed  and  the  cause  was  referred 
to  a  master,  who  filed  his  report  recommending  that  plaintiff's 
prayer  as  to  Helene  Lederer  be  granted  and  that  the  mechanics' 
lien  claims  be  allowed.   The  Shurtleff  Company's  claim  was  for 
11,608,14,  with  interest*   The  Mercer  Lumber  Companies'  claim 
was  for  $253,11,  with  interest.   The  chancellor  sustained  excep- 
tions to  the  report  as  to  the  claims  of  The  Shurtleff  Company 
and  the  Mercer  Lumber  Companies  and  denied  their  lien  claims, 
and  they  appeal, 

A  brief  recital  of  the  facts  is  called  for.   Plaintiff 
is  a  retired  farmer,  a  cripple  and  over  70  years  of  age;  he  lived 
within  the  village  limits  of  Harrington,  Illinois;  he  owned  a 
12  acre  farm  within  the  village  limits,  about  a  mile  from  his 
residence,  vdiich  had  on  it  a  one-family  residence,  a  barn  and 
two  garages.   Defendant  Helene  Lederer  is  a  real  estate  broker, 
and  on  April  19,  1937,  she  obtained  a  lease  from  plaintiff  for  the 
farm  and  buildings  at  a  rental  of  #30  a  month  for  one  year,  and 
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took  posseBSlon«  The  leaee  contains  the  usual  clause  that  she 
has  received  the  premises  in  good  order  and  repair,  and  upon 
the  termination  of  the  lease  will  yield  them  up  to  the  lessor 
in  good  condition  and  repair,  ordinary  wear  excepted.  The  lease 
contains  no  permission  to  build,  remodel  or  othervise  change 
the  premises* 

May  26,  1937,  ehe  had  an  option  from  the  plaintiff  to 
huy  the  premises  on  or  before  April  30,  1938  for  jp8,000.  This 
option  contained  no  clauses  permitting  the  premises  to  be  changed 
or  remodeled. 

Shortly  thereafter  she  began  to  reconstruct  the  house 
on  the  farm  by  converting  it  from  a  single  family  into  a  tvo- 
family  dwelling*  For  this  purpose  she  bought  lumber  from  The 
Shurtleff  Company,  who  made  their  first  delivery  July  2,  1937, 
and  also  from  the  Mercer  Lumber  Companies,  who  commenced  to  de- 
liver in  March,  1938,  Plaintiff  testified  that  he  knew  nothing 
about  these  proposed  changes  until  about  the  middle  of  August, 
1937  when  he  visited  the  premises. 

There  was  in  existence  in  the  Village  of  Baxrington  at 
this  time  an  ordinance  forbidding  any  person  from  erecting,  al- 
tering or  repairing  any  building  in  the  village  without  first 
obtaining  a  permit  so  to  do  from  the  Building  Commissioner  of  the 
village.  It  is  conceded  that  no  permit  was  obtained  to  make 
the  alterations  in  the  building. 

There  was  also  in  existence  in  the  village  a  zoning 
ordinance  which  provided  that  no  buildings  should  be  erected, 
altered  or  used,  in  the  district  In  which  the  building  in  question 
was  located,  except  for  "Single  Family  Dwellings,"  This  ordinence 
contained  a  provision  that  no  building  should  be  altered  until  the 
Building  Commissioner  Issues  a  certificate  that  the  proposed 
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altered  building  oompllee  with  the  building  ordlnancee,  and  no 
permit  to  alter  or  change  a  building  shall  be  leeued  to  make  a 
change  which  Is  not  in  conformity  with  the  provisions  of  the 
zoning  ordinance. 

Plaintiff  argues  that  the  violation  of  thle  ordinance 
forfeited  the  lumber  companies'  right  to  a  claim  for  benefits 
under  the  Mechanics'  Lien  statute,  and  this  was  the  opinion  of 
the  chancellor,  as  shown  by  the  record.   The  chancellor  cited 
in  support  of  his  opinion,  Bairstow  ▼,  Northwestern  Unlversltyj_ 
287  111.  App»  424,  where  the  right  to  a  mechanic's  lien  was 
denied,  as  the  work  to  be  done  was  in  violation  of  the  zoning 
ordinances  and  the  Svanston  building  code« 

Defendants  argue  that  the  ordinance  does  not  apply  to 
those  furnishing  materials,  but  only  to  workmen  erecting  or 
altering  the  structure.   The  point  is  not  well  taken.  The  erec- 
tion, alteration  or  construction  of  any  stiructure  Implies  the 
use  of  materials.   To  erect  or  alter  a  building  without  materials 
if,  obviously,  impossible.   It  follows,  therefore,  that  the 
furnishing  of  materials  to  be  used  in  a  building  le  included  in 
the  conditions  named  in  the  zoning  ordinance. 

We  hold  that  the  lumber  companies  were  not  excused  from 
inquiring  into  the  use  to  be  made  of  the  materials  furnished  by 
them,  and  whether  its  use  was  a  valid  and  legal  one.   Manager 
of  The  Shurtleff  Company,  Paulson,  testified  that  Helene  Lederer 
came  into  their  office  and  ordered  some  lumber  to  use  on  the 
Wolthausen  place,  saying  she  had  bought  the  property.   No  lnquii>- 
ies  were  made  of  plaintiff  as  to  whether  it  was  proper  to 
deliver  this  lumber,  nor  as  to  the  use  to  be  made  of  it,  Paulson 
also  advised  with  Helene  Lederer  and  assisted  in  the  selection 
of  materials  for  the  remodeling  Job,  He  also  saw  the  Job  as  it 
progressed. 
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The  same  thlnge  are  true  with  reference  to  the  Mercer 
oompanlee.   They  made  no  inquiry  a«  to  the  use  to  te  made  of  the 
materials.   The  alterations  and  construction  of  the  building  in 
question  was  in  violation  of  the  ordinance  which  doee  not  permit 
the  construction  of  a  two-family  dwelling  in  this  district.   The 
lumber  companies  are  charged  with  knowledge  of  the  existence  of 
this  ordinance  and  it  is  a  fair  inference  that  they  knew  the 
alteration  of  the  building  violated  the  ordinance.   They  cannot 
assert  a  claim  to  a  lien  based  upon  its  violation.   As  was  said 
in  Brown  &  Co.  v,  Owens.  248  111,  App,  (abet,)  661:   "It  is  a 
well  established  principle  of  law  that  a  contract,  which,  by  its 
terms,  violates  a  statute  or  a  city  ordinance,  is  not  enforce- 
able; and  courts  of  law  will  not  relieve  where  the  parties  are 
undertaking  by  contract  to  do  something  expressly  prohibited 
either  by  statute  or  ordinance, "  And  in  Western  Cold  Storage  Co, 
V,  Setate  of  Kaufman.  204  111,  App,  477,  it  was  said  that  "There 
can  be  no  enforceable  contract,  either  express  or  implied,  which 
by  Its  tenas  violates  a  statute  or  city  ordinance,"   In  Ellison 
V,  Adams  Express  Co..  245  111,  410,  it  was  held  that  courts  of 
justice  will  not  assist  parties  "who  have  participated"  in  any 
transaction  forbidden  by  statute,  and  that  "The  law  will  not 
lend  its  aid  to  enforce  a  demand  having  its  origin  in  a  breach 
of  the  law  itself, "  It  has  been  held  in  many  cases  that  there 
is  no  enforcible  contract  which  violates  a  city  ordinance,   'wes- 
tern Cold  Storage  Co.  case,  supra;  Tananevicz  v,  Lamczyk.  134 
111,  App.  136;  Goodrich  v,  Tenney.  144  111,  422, 

Construing  the  language  of  the  zoning  ordinance  in 
question  as  applying  to  those  furnishing  materials  as  veil  ae  to 
others,  the  conclusion  is  obvious  that  by  participating  in  the 
illegal  attempt  to  violate  the  ordinance  the  materialmen  furnish- 
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Ing  lumber  for  this  purpose  cannot  enforce  their  right  to  a  lien* 

Defendants  contend  that  the  plaintiff  had  knowledge 

that  Helene  Lederer  Intended  to  alter  the  building  In  rlolatlon 

of  the  Tillage  ordinances.   The  evidence  does  not  support  this 

Qlaim*  As  we  have  seen,  he  testified  that  the  first  he  knew  of 

the  alterations  was  about  the  middle  of  August,  1937,  at  which 

time  the  alterations  were  almost  contpleted. 

In  certain  cases  lien  claims  have  been  allowed  on  the 

ground  that  the  property  has  been  benefited  by  the  changes,  and 

that  the  owner,  in  equity,  should  not  be  relieved  of  the  liabilitj 

of  paying  for  such  changes,   Colp  v.  First  Baptist  Church,  341 

111,  75.   In  the  instant  case  the  contrary  ie  the  fact,  ae  both 

the  master  and  the  chancellor  have  found  that  the  premises  were 

damaged  to  the  extent  of  il,000,  which  would  be  the  cost  of 

restoring  the  house  to  a  single-family  dwelling  so  that  plaintiff 

will  be  relieved  of  prosecution  under  the  zoning  laws. 

The  general  equities  of  this  case  are  with  the  plaintiff. 

Lederer  gets  possession  of  plaintiff's  property  imder  a  short 

tern  lease;  she  procures  an  option  to  purchase,  for  which  she 

pays  nothing;  she  proceeds,  without  the  knowledge  of  the  owner, 

to  alter  the  building,  in  violation  of  the  village  ordinances; 

she  defaults  in  her  contract  to  purchase  and  leaves  plaintiff 

in  possession  of  a  building  which  will  cost  him  a  substantial 
sum  of  money  to  restore  to  its  original  legal  status. 

The  material  men  should  look  for  payment  to  Helene  Led- 
erer, who  ordered  the  lumber,  and  not  to  a  lien  on  the  owners 
property. 

The  decree  worked  Justice,  and  for  the  reasons  Indicated, 
is  affirmed, 

AFFIRMSD, 

Mr,  Justice  O'Connor,  concurs, 
Mr,  Justice  Matohett,  dissents. 
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JAMES  BROWN,  a  minor  by  HERMAM  E, 
BROWH,  hlB  father  and  next  friend, 

Appellee, 


V. 


JAMES  MURRAY  and  HARRY  SMITH, 
Appellants. 


APPEAL  TOOM 
SUPERIOR  COURT, 


COOK  COUMTY,  \ 

313  I.A.  144 


MR,  JUSTICE  MATCHETT  Di^XIVLTlED  THE  OPINIOM  OP  THE  COURT. 

On  July  31,  1935,  plaintiff  (then  a  child  between  six 
and  seven  years  of  age)  was  severely  Injured  by  a  truck  owned 
by  defendant  Murray  and  driven  by  defendant  Smithy   He  sued  for 
damages  by  his  father,  as  next  friend.   There  was  trial  by  a 
Jury,  verdict  for  plaintiff  for  «1600,  motion  for  a  new  trial 
overruled,  and  Judgment  on  the  verdict.   Defendants  appeal  con- 
tending there  was  no  negligence,  that  an  Instruction  In  defend- 
ants' favor  requested  at  the  close  of  the  evidence  should  have 
been  given,  and  that  the  verdict  returned  Is  against  the  manifest 
v«ight  of  the  evidence. 

The  home  of  plaintiff  and  his  family  was  at  1317  Massa- 
solt  Avenue  In  Chicago.  St,  Angelas  School  was  situated  at  the 
northwest  corner  of  Potoaao  Avenue  and  Massosolt  Avenue  opposite 
his  home.   Plaintiff  attended  the  school.   It  was  conducted 
for  children  of  the  primary  and  up  to  the  eighth  grade.   A.  J, 
Keenan  was  the  Janitor  and  engineer  anr  took  care  of  the  school 
grounds  on  which  there  were  located  two  buildings  -  the  main 
school  building  and  a  portable  building.   To  the  east  was  a  play 
yard  open  for  the  use  of  all  the  children.   There  were  no  written 
rules  or  regulations  with  reference  to  the  use  of  It,   The  play- 
ground was  used  when  school  was  in  session  and  also  during  vaca- 
tion. 

Defendant  Murray  owned  the  truck  and  employed  defendant 
Harry  Smith  as  the  driver  of  it,   A  colored  helper  named  Ewing 
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JAME8  BROWN,  a  minor  by  HERMAN  E. 
BROWN,  hie  father  and  next  friend, 
Appellee, 


V, 


JAMES  MURRAY  and  HARRY  SMITH, 
AppellantB, 


APPEAL  FROM 
SUPERIOR  GOUflT, 


COOK  COUNTY,  \ 

313I.A.  144 


MR,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  July  31,  1935,  plaintiff  (then  a  child  between  six 
and  seven  years  of  age)  was  severely  Injured  by  a  truck  owned 
by  defendant  Murray  and  driven  by  defendant  Smith.  He  sued  for 
damages  by  his  father,  as  next  friend.  There  was  trial  by  a 
Jury,  verdict  for  plaintiff  for  ;fl500,  motion  for  a  new  trial 
overruled,  and  Judgment  on  the  verdict.   Defendants  appeal  con- 
tending there  was  no  negligence,  that  an  Instruction  In  defend- 
ants' favor  requested  at  the  close  of  the  evidence  should  have 
been  given,  and  that  the  verdict  returned  Is  against  the  manifest 
weight  of  the  evidence. 

The  home  of  plaintiff  and  his  family  was  at  1317  Massa- 
Bolt  Avenue  In  Chicago,  St.  Angelas  School  was  situated  at  the 
northwest  corner  of  Potomao  Avenue  and  Massosolt  Avenue  opposite 
his  home.  Plaintiff  attended  the  school.   It  was  conducted 
for  children  of  the  primary  and  up  to  the  eighth  grade,  A.  j, 
Keenan  was  the  Janitor  ano  engineer  and  took  care  of  the  school 
grounds  on  which  there  were  located  two  buildings  -  the  main 
school  building  and  a  portable  building.   To  the  east  was  a  play 
yard  open  for  the  use  of  all  the  children.  There  wej^e  no  written 
rules  or  regulations  with  reference  to  the  use  of  It,   The  play- 
ground was  used  when  school  was  In  session  and  also  during  vacf- 
tlon. 

Defendant  Murray  owned  the  truck  and  employed  defendant 
Harry  Smith  as  the  driver  of  It,  A  colored  helper  named  Ewing 
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vai  employed  by  the  Catholic  Salvage  Bureau,   He  went  along  with 
the  truolE  which  was  driven  to  the  school  grounds  for  the  purpose 
of  gathering  up  waste  paper,  rags,  etc,  which  might  have  accumu- 
lated there.   Sometimes  people  of  the  parish  would  bring  such 
material  to  the  school  for  distribution. 

The  truck  was  the  average  type  of  commercial  tinick. 
The  body  was  12  feet  long,  6  feet  high  and  6  feet  wide.   It  had  a 
partial  panel  and  a  box  tarpaulin  cover.   The  entire  length  of 
the  truck  was  about  20  feet.   It  had  pneumatic  tires  and  the 
usual  equipment.   The  cab  of  the  truck  had  a  door  on  each  side 
with  a  window  In  it.   The  glass  part  of  the  door  could  be  rolled 
down  to  give  air  to  the  driver.   There  was  also  a  window  back 
of  where  the  driver  sat  so  (if  he  did  not  have  a  full  load)  he 
eoald  look  and  see  where  he  was  going  in  case  he  backed  up. 
The  truck  was  equipped  with  a  standard  rear  view  mirror,  vdxlch 
was  outside  the  cab  part  of  the  truck.   At  a  glance  the  driver 
could  see  what  was  behind  him.   The  mirror  was  to  the  left  of 
the  driver  and  In  good  working  order.   The  truck  was  equipped 
with  the  standard  type  of  horn. 

About  noon  of  the  day  In  question  the  tinick  approached 
the  school  yard  from  the  west.  Plaintiff  was  sitting  in  front 
of  his  home  across  the  street  with  his  brother  David, (who  was 
a  year  older)  and  several  other  boys  -  Edward  Alary,  Oeorge  Lahey, 
James  Curran,  Bernard  Logan  and  Albert  Morgan,   Just  before  the 
truck  turned  into  the  school  yard  these  boys  got  on  the  tail  end 
of  It  and  appropriated  it  to  their  own  use.   The  truck  was  driven 
Into  the  yard,  then  toward  the  portable  building  from  the  door 
of  which  the  material  it  carried  away  was  usually  received. 
The  driver  came  into  the  yaird  facing  east  and  then  made  a  U-turn, 
At  this  time  he  was  close  to  the  portable  building  and  on  the 
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north  side  of  It,   He  eaya  that  at  no  time  did  he  know  that  there 
was  anybody  on  the  truck.   The  truck  stopped  and  Just  before  It 
stopped  all  these  boys  except  the  plaintiff  got  off.   Plaintiff 
followed  and  either  at  the  time  he  was  getting  off  or  Just  after 
he  was  off, the  truck  backed  up  and  struck  him,  causing  the  injur- 
ies for  which  he  sues. 

These  injuries  were  serious.   He  was  taken  to  St.  Anne's 
Hospital* 

Plaintiff  says  that  the  driver  told  the  boys  to  get 
off»   His  brother  David  testifies  to  the  same  effect.   The  de- 
fendants contend  that  this  is  the  crucial  point  in  the  case; 
that  from  this  evidence  only  v/ould  the  Jury  be  able  to  find  that 
the  driver  knew  of  the  presence  of  plaintiff  and  the  other  boys 
on  the  truck.   Defendant  says  it  is  apparent  from  all  the  evidence 
that  the  oase  was  sent  to  the  Jury  only  because  it  was  possible 
to  infer  from  the  testimony  that  if  the  driver  told  the  boys  to 
get  off  the  truck  he  must  have  known  they  were  on  it.   It  is 
said  that  if  the  driver  of  the  truck  did  not  know  the  boye  were 
on  it,  and  if  there  was  no  one  else  in  the  yard  to  watch  out  for, 
no  negligence  could  be  attributed  to  the  driver  in  backing  up 
his  truck.   Defendants  say:  "Hence  the  only  possible  theory.  If 
theory  there  is,  on  which  the  plaintiff  could  hope  to  make  a 
case,  would  be  that  the  driver  because  of  his  yelling,  knew  that 
the  boys  wei^  on  the  truck". 

Defendants  then  argues  that  the  testimony  of  these 
children  of  tender  age  (so  tender  that  they  could  not  be  charged 
with  contributory  negligence)  was  not  entitled  to  the  same  weight 
as  that  of  adults  and  could  not  be  believed  against  the  testimony 

of  all  other  witnesses  whose  evidence  it  is  said  was  to  the 
contrary.   Defendants  cites  C.  B,  &  Q,.  R.  R,  v.  Stump,  69  111, 
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411,   This  1b  not,  we  think,  a  fair  statement  of  the  caee. 
While  the  other  boys  do  not  corroborate  the  evidence  of  plaintiff 
to  the  effect  that  the  driver  told  him  to  get  off,  they  and 
other  witnesses  give  evidence  from  which  the  Jury  had  a  right 
to  believe  the  driver  of  the  truck  was  not  unaware  of  the  pres- 
ence of  these  boys.   Practically  all  the  evidence  is  to  the 
effect  that  while  the  boys  were  riding  on  the  truck  they  were 
laughing  and  yelling  so  loud  as  to  be  heard  across  the  street. 
It  is  reasonable  to  believe  therefore  the  driver,  too,  must  have 
heard  them.   Four  of  the  boys  at  the  time  the  truck  stopped  in 
the  school  yard  were  running  from  the  rear  end  of  the  truck  and 
some  of  these  were  in  the  direct  vision  of  the  driver  looking 
baok  from  his  seat.   The  evidence  aleo  is  to  the  effect  that 
just  after  the  four  boys  Jumped  off  and  before  plaintiff  reached 
the  ground  the  boys  were  yelling  to  plaintiff  to  get  off.   The 
windows  of  the  cab  door,  it  is  reasonable  to  believe,  were  open. 
The  weather  was  fair.   We  think  the  Jury  might  reasonably  believe 
the  driver  heard  these  calls  to  the  boy.  Moreover,  Keenan,  the 
Janitor,  a  witness  for  defendants  said  that  he  saw  plaintiff 
getting  off  the  truck  and  called  out  to  him  to  stay  there.   This 
was  within  the  hearing  of  the  driver.   We  hold,  it  was  a  question 
for  the  Jury  whether  the  driver,  in  the  exercise  of  due  care, 
knew  or  ought  to  have  known  that  there  were  children  at  the  rear 
of  his  truck  who  would  be  endangered  through  backing  it  up. 
The  plaintiff  wag  of  tender  years.   As  a  matter  of  law,  he  could 
not  be  held  guilty  of  contributory  negligence,   M&skaliunas  v. 
C,  &   W.  I.  R.  R,  Co..  318  111.  142,   There  was  evidence  from 
which  the  Jury  could  reasonably  find  the  defendants  negligent. 
We  hold  the  case  was  properly  submitted  to  the  Jury. 

Defendants  contend  (citing  a  large  number  of  cases) 
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plalntlff  was  a  trespasser  on  defendants'  truck  and  that  defend- 
ants owed  no  duty  to  him  other  than  that  they  should  not  wilfully 
and  wantonly  Injure  him.   The  cases  cited  are  too  numerous  to 
review  but  all  easily  distinguishable.   Whether  plaintiff  was 
a  trespasser  or  not  he  was  certainly  no  longer  a  trespasser  after 
he  reached  the  ground,  where  the  evidence  tends  to  show  he  was 
Injured.   Cases  cltedCsuoh  as  Margolls  v.  Bremner  Bros. .  218  111. 
App,  304,)  are  not  applicable.   The  question  of  whether  plaintiff 
at  the  time  he  was  Injured  was  a  trespasser  was  for  the  Jury. 

The  oase  was  rightfully  submitted  to  the  Jury,  the 
verdict  le  not  manifestly  against  the  preponderance  of  the 
evidence;  and  the  Judgment  will  be  affirmed, 

AFFIRM  D. 
MoSurely,  P.  J. ,  and  O'Connor,  J,,  concur. 
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APPEAL  FROM  CI:iCUIT  COURT,  COOK  COUNTY, 


313  I.A.  144 

MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 
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In  an  action  to  recover  damages  for  personal  Injuries 
upon  trial  by  Jury  there  was  a  verdict  for  plaintiff  in  the  sua 
of  #3,250  with  Judgment  after  motions  for  a  new  trial  and  in 
arrest  had  been  overruled.   Defendant  appeals. 

The  negligence  silleged  was  that  the  City  with  constiMic- 
tive  notice  permitted  a  sidewalk  to  become  and  be  in  a  dangerous 
condition,  whereby  plaintiff  fell  and  was  injured.  The  defendant 
contends  for  reversal  that  it  was  not  guilty  of  negligence  in 
maintaining  the  sidewalk  and  that  the  evidence  does  not  disclose 
plaintiff  at  the  time  she  received  her  injuries  was  in  the  exer- 
cise of  due  care. 

The  accident  In  which  plaintiff  was  injured  occurred 
on  the  evening  of  March  19,  1937,  about  7  o'clock  P.H,  Plaintiff 
lived  at  2415  South  Albany  Avenue  in  Chicago,  a  street  running 
north  and  south.  Her  daughter-in-law,  Stella  Wallace,  lived  at 
No.  2309  on  the  same  side  of  the  same  street.  Plaintiff's  home 
was  one  block  south  of  the  home  of  her  daughter-in-law.  On  this 
particular  evening  plaintiff  and  Stella  Wallace  left  the  home 
of  the  latter  and  walked  south  toward  the  home  of  plaintiff. 
Plaintiff  walked  on  the  left  side  of  Mrs,  Wallace  and  on  the  east 
sidewalk  side  of  the  street.   She  walked  close  to  the  builiing 
line.   The  par-tlee  were  about  a  foot  apart,  the  daughter-in-law 
walking  on  the  side  next  the  parkway.   Many  times  before  this 
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plaintlff  had  walked  over  this  same  sidewalk,   She  walked  over 
it  about  twice  a  week.   Mrs.  v^allaoe,  too,  wae  familiar  with 
the  sidewalk,  having  paseed  over  it  many  times. 

There  is  some  conflict  in  the  evidence  as  to  whether 
the  street  lights  in  that  block  were  on  the  east  side  of  the 
street.   At  any  rate,  the  evidence  shows  it  was  dark  at  the  time 
in  question. 

In  the  sidewalk  in  front  of  No.  2347  there  was  a  differ- 
ence of  level  in  the  adjoining  slabs  of  concrete.   This  difference 
in  level  started  on  the  sidewalk  near  the  building  line  and  grew 
larger  gradually  toward  the  curb.   The  witnesses  did  not  agree 
as  to  the  depth  of  the  depression  in  the  sidewalk.   One  witness 
said  one  of  the  slabs  was  three  inches  hi^er  than  the  other; 
he  said  he  didn't  measure  it,  it  might  have  been  an  inch  and  it 
might  have  been  less.  Another  witness  said  it  w&s  about  "three 
or  four  inches"  at  the  extreme  part  of  the  rise  and  about  an  inch 
near  to  the  building  line.   The  higher  slab  was  broken  at  the 
corner  near  the  fence.   Photographs  showing  the  condition  of  the 
sidewalk  are  in  evidence  and  give  a  better  idea  of  its  condition 
than  the  testimony  of  the  witnesses.   This  defective  condition 
of  the  sidewalk  had  existed  for  six  or  seven  years. 

Plaintiff  stumbled  over  this  depression,  fell  on  her 
left  arm  and  broke  it.  Her  daughter-in-law  and  a  Kr.  Koscielniak 
picked  her  up  and  took  her  to  her  home.   Prom  there  she  was  taken 
to  the  County  Hospital  where  she  stayed  five  days,  and  was  later 
treated  for  about  two  months  making  weekly  visits  to  the  hospital. 
She  sustained  a  fracture  of  the  ulna  bone  in  her  left  arm,  and 
the  evidence  shows  without  dispute  has  sustained  permanent  Injury, 
There  has  been  a  shrinkage  or  atrophy  of  the  muscles  of  the  fore- 
arm* 
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Plalntlff  at  the  time  of  the  trial  was  67  yean  of  age. 
Defendant  contends  It  should  have  heen  held  by  the  court,  ae  a 
matter  of  law,  defendant  was  not  guilty  of  negligence  and  that 
a  requested  Instruction  to  that  effect  should  have  been  given. 
In  considering  this  contention  plaintiff  le  entitled  to  have  the 
evidence  with  all  Its  Just  Inferences  taken  In  the  light  most 
favorable  to  her.   When  eo  considered,  we  hold  the  Jury  might 
reasonably  find  the  sidewalk  was  defective  and  that  defendant 
had  constructive  notice  thereof  and  was  negligent,  while  plaintiff 
at  and  before  the  time  of  her  Injury  was  in  the  exercise  of  due 
care.   The  photographs  in  evidence  show  that  the  defect  In  the 
sidewalk  was  substantial  not  merely  a  slight  difference  In  the 
level  of  adjoining  slabs  of  concrete,  as  defendant  contends. 
Any  attempt  to  review  the  cases  (about  60  In  number)  which  are 
cited  In  the  briefs  would  require  much  labor  without  Increasing 
materially  the  sum  total  of  Judicial  knowledge,   Sraham  v.  City 
of  Chicago.  346  111,  638,  cited  by  defendant,  decides  the  lia- 
bility of  a  city  for  causing  the  accumulation  of  artificial  Ice 
on  its  sidewalks.    White  v.  City  of  Belleville^  284  111,  App. 
322,  le  a  case  where  the  facts  were  quite  similar  to  those  in 
this  case  and  the  decision  quite  favorable  to  defendant's  view, 
The  Appellate  Court  was,  however,  reversed  by  the  Supreme  Court 
In  White  V.  City  of  Belleville.  364  111,  577,  The  cause  was 
remanded  to  the  Appellate  Court  with  directions  to  pass  on  other 
errors.  The  Appellate  Court  then  affirmed  the  Judgnnent,  290  111, 
App,  616,   The  difficulty  in  harmonizing  cases  of  this  character 

is  described  in  the  opinion  of  this  court  in  Puck  v.  City  of 
Chicago.  281  111,  App,  6,   Upon  the  whole  record  we  hold  this  case 
was  for  the  Jury  and  the  verdict  was  not  against  the  manifest 
weight  of  the  evidence  and  the  Judgment  will  be  affirmed, 

APFI  .MED, 
McSurely,  P,  J,,  and  O'Connor,  J,,  concur. 
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APPEAL  FROM 
MUNICIPAL  COURT,  OF  CHICAOO. 

313  I.A,  145 

MR.  JUSTICE  MATCHETT  DELIYSRED  THE  OPIMIOM  OP  THE  COURT. 


In  an  action  for  damages  for  breach  of  contract,  on 
trial  by  the  court  there  was  a  finding  for  plaintiff  in  the  sum 
of  12,337,50,   Defendant  appeals. 

Plaintiff  is  In  the  business  of  selling  bagged,  balled 
and  bulk  sawdust  and  shavings.  Defendant  manufactures  checkers 
and  dominoes,  July  1,  1937,  they  entered  into  a  vTltten  agreement 
by  which  In  substance  plaintiff  agreed  for  a  period  of  two  years 
to  remove  all  shavings  and  sawdust  from  defendant's  plant.   For 
the  first  year  of  the  period  defendant  agreed  to  pay  plaintiff 
compensation  In  the  sum  of  |40,00  per  month  in  addition  to  the 
sawdust,  etc.   For  the  second  year  plaintiff  agreed  to  perform 
these  services  without  further  or  other  compensation. 

Plaintiff  at  once  began  work  under  the  terms  of  the 
contract,   March  23,  1938,  defendant  x^rrote  plaintiff  in  substance 
that  the  demand  for  shavings  and  sawdust  had  increased  very  much; 
that  it  had  two  offers  to  buy  Its  supply  of  shavings  and  sawdust 
at  $1,00  to  $2.00  per  load.  Defendant  said:   "Today  you  are  not 
only  getting  this  |40,00  a  month  from  us  to  haul  the  shavings 
out,  but  no  doubt  are  getting  quite  substantial  prices  from  your 
customers  for  the  shavings.   The  combination  of  the  two,  there- 
fore, has  no  doubt  paid  for  your  equipment  much  sooner  than  you 
expected.   We  realize,  Mr.  Billeter,  that  you  did  take  care  of 
us  last  summer  when  it  was  almost  impossible  to  get  rid  of  the 
shavings.  However,  conditions  are  so  entirely  different  now  than 
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they  were  then  that  we  believe  p.ome  change  In  the  contract  should 
be  Bubmltted  by  you", 

A  conversation  between  plaintiff  and  Mr.  Ooss  of  the 
defendant  company  followed  In  which  plaintiff  declined  to  change 
the  contract. 

August  8,  1938,  defendant  again  wrote:   "^^e  regret  to 
advise  that  we  find  It  necessary  to  discontinue  the  agreement 
made  with  you  as  of  July  1,  1937,  to  haul  our  shavings  and  saw- 
dust away".   The  action  of  defendant  was  said  to  have  been  caused 
by  the  fact  that  there  had  been  a  forced  shutting  down  of  the 
woodworking  department  "due  to  the  fact  that  the  'cyclone'  was 
entirely  filled  up  >dalch  oaueed  the  shavings  to  fly  all  over  the 
neighborhood  before  same  was  noticed".   The  letter  >/ent  on  to 
say  that  neighbors  had  complained  and  the  Health  Department 
representative  called  and  warned  not  to  let  this  happen  again. 
The  letter  stated  arrangements  had  been  made  for  other  service 
starting  the  next  day. 

It  is  admitted  the  "cyclone"  overflowed  and  sawdust 
floated  about  the  neighborhood,  but  there  is  a  dispute  as  to 
who  was  at  fault.   Plaintiff  says  Mr.  Goss  told  him  when  he  first 
made  the  contract  that  defendant  produced  only  two  or  three  loads 
a  day;  that  usually  defendant  had  someone  watching  the  bin  and 
would  call  plaintiff  up  if  his  truck  did  not  happen  to  get  there 
when  the  bin  was  full.   This  had  been  the  practice  up  to  March 
23,  1938,  After  that  date  defendant  did  not  call  up  plaintiff 
In  such  circumstances. 

After  the  letter  of  August  8,  a  conference  followed  at 
which  the  union  agent,  Mr.  Goes,  Mr,  Margraf  and  plaintiff  were 
present.  The  result  of  the  conference  is  expressed  in  a  letter 
of  defendant  to  plaintiff,  dated  August  12,  1938.   In  substance 
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It  la  to  the  effect  that  It  had  been  unanimously  agreed  plaintiff 
should  continue  to  haul  away  the  Bhavlnge  and  eawduit  "as  per 
agreement  made  with  you  as  of  July  1,  1937,  with  the  exception 
that  Charles  Margraf  Is  to  receive  50^  of  the  white  pine  shavings 

produced  by  us -he  to  do  his  own  hauling  as  Instructed  to  do 

so  by  you,"  The  letter  goes  on  to  state  that  If  through  no  fault 
of  defendant  "you  fall  to  live  up  to  your  part  of  the  contract 
to  the  extent  that  our  Woodworking  Department  Is  shut  down  due 
to  the  blower  system  being  plugged  up,  we  vlll  have  the  right 
to  cancel  said  contract". 

Plaintiff  continued  to  haul  under  this  modified  agree- 
ment until  August  22.  Plaintiff  testifies  that  a  few  days  after 
August  12,  Mr,  Gtoss  called  him  up  and  asked  if  he  couldn't  get 
some  other  supply  to  take  the  place  of  defendant's  mill;  that 
again  (a  few  days  thereafter)  plaintiff  called  Goss  and  told 
him  he  had  an  opportunity  to  bid  in  on  a  mill  that  would  produce 
as  much  as  defendant's,  that  he  would  go  ahead  with  the  negotia- 
tions and  if  successful  would  release  defendant  from  the  contract. 
He  also  says  he  told  Goss  it  might  be  advisable  for  him  to  get 
in  touch  with  Mr,  Margra,f  to  see  if  Margraf  was  willing  to  take 
the  entire  output  of  defendant,  Qoss  called  back  and  said  Margraf 
would  do  this,  and  plaintiff  said  he  vould  see  what  he  could  do 
with  his  new  contract  and  advise.   The  nev?  contract,  however, 
which  was  being  negotiated  between  plaintiff  and  the  3t,  Joseph 
Lumber  Company,  was  not  consummated.  Plaintiff  notified  Mr,  Goss 
to  this  effect,  but  (Joss  stated  that  he  had  already  notified 
Mar(jcraf  to  go  ahead. 

On  September  1,  1938,  attorneys  for  plaintiff  vrrote 
defendant  notifying  it  plaintiff  was  ready  to  continue  to  perform 
the  services  required  by  the  contract  of  July  1,  1937,  as  modified 
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by  the  agreement  set  forth  in  the  letter  of  August  12,  1938, 
and  that  demand  vas  made  he  be  euLloved  to  continue  such  service  a 
until  the  end  of  the  contract.  Further  that  in  default  of  this 
defendant  would  be  held  responsible  for  damages. 

On  September  7,  defendant  vfrote  plaintiff:  "Pursuant 
to  our  telephone  conversation  yesterday  afternoon,  it  is  our 
understanding  now  that  you  could  pay  us  something  for  our  white 
shavings.  In  order  to  be  in  a  better  position  to  make  a  definite 
decision  in  the  matter,  wish  you  would  submit  your  proposal  in 
writing.   Upon  receipt  of  same,  v^e  will  go  into  the  matter  again". 

Defendant  argues  first  the  contract  was  abandoned  by 
plaintiff  and  acquiesced  in  by  defendant:  that  the  contract  will, 
therefore,  be  deemed  to  have  been  abandoned  by  both. 

Secondly  plaintiff  is  precluded  from  recovering  because 
It  was  he  who  first  breached  the  contract.   To  the  first  proposi- 
tion defendant  cites  Harrison  v.  Polar  Star  Lodge  No.  655.  116 
111.  279;  Lasher  v.  Loeffler,  190  111,  150;  and  Hayee  v.  Carey. 
287  111,  274,   To  the  second  it  cites  Myers  v,  Tillson.  149  111, 
App,  628;  Reekie.  Kirshbaum  &  Co.  v.  Walzer.  213  111,  App,  305; 
Consumers  Mutual  Oil  Co,  ▼,  Western  Petroleum  Co,.  216  111,  App. 
382,  and  similar  cases.   Both  propositions  of  law  may  be  conceded 
to  be  accurate  in  a  case  where  the  facts  are  such  as  to  makp  them 
applicable.   Defendant's  arguments  on  these  points  disregard  the 
contention  of  the  plaintiff  (well  established)  that  where  a  case 
la  tried  by  the  court  without  a  Jury  the  findings  of  the  court 
as  to  the  facts  have  the  same  weight  as  the  verdict  of  a  jury 
upon  review  by  this  court.   Many  cases  so  hold.   '.  e  cite  only 
Alton  Banking  &  Trust  Co.  v,  Alton  Bldg,  &  Loan  Ase'n. ,  289  111, 
App,  177,   Defendant  cannot  prevail  as  to  these  points  on  this 
record  because  we  must  assume  as  a  matter  of  fact,  under  the 
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flndlngs  of  the  court,  the  partleer  did  not  abandon  the  contract 

and  that  plaintiff  was  not  first  guilty  of  a  breach  of  It, 

Defendant  next  contends  the  court  erred  In  allov-lng 
plaintiff  to  testify  as  to  the  number  of  balls,  bags  and  loads 
of  sawdust,  etc,,  he  received  from  defendant  without  producing 
specific  records  which  would  be  the  best  evidence.   Defendant, 
we  thlnJc,  misapprehends  the  record  on  this  point.   Upon  his 
direct  examination  plaintiff  testified  he  had  kept  no  record  of 
these  particular  matters  for  the  reason  he  did  not  pay  for  the 
material.   In  his  bookkeeping  he  simply  kept  records  of  sales 
and  costs.   On  cross-examination  he  was  asked  If  he  kept  any 
books,  who  kept  them  and  where  the  books  were.   He  replied  that 
he  did  keep  books,  that  they  were  kept  by  his  wife  and  were  in 
the  hands  of  attorneys  for  the  reorganized  company  known  as  the 
A,  A,  A,  Sawdust  and  Shavings  Company.  He  did  not  know  exactly 
where.   We  understand  from  this  evidence  not  that  there  were  no 
books  showing  the  business  transacted  by  the  plaintiff  but  that 
there  were  no  books  which  woixld  show  the  particular  transactions 
as  to  the  numbers  of  loads,  etc.,  which  at  different  times  plain- 
tiff received  from  defendant's  plant.   If  defendant  desired  to 
show  there  were  books  kept  in  the  course  of  plaintiff's  business, 
vdiich  would  contradict  plaintiff's  testimony,  the  process  of  the 
court  was  available  to  compel  the  production  of  such  books. 
Counsel  for  defendant  asked  no  specific  questions  as  to  records 
of  particular  transactions  and  (it  Is  suggested  by  plaintiff) 
was  careful  not  to  do  so.   At  any  rate,  we  hold  there  is  no 
reversible  error  in  this  respect. 

Defendant  also  contends  that  the  damages  allowed  were 
merely  prospective  profits  (speculative  and  uncertain)  viiich 
under  the  law  a  suitor  is  not  allowed  to  recover.   Among  other 
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casee  defendant  cites  National  Candy  Go.  v.  Nichols  Candy  Go. , 

155  111.  App.  44;  M.  Hommel  Wine  Co.  v.  Netter,  197  111,  App. 

382,  and  Salaban  v.  East  St.  Louie  and  Interurban  water  Go. . 

284  111.  App.  358.   The  National  Candy  Company  case  ie  annotated 

in  88  A.  L,  H.  1471,   The  annotation  discloses  there  has  been 

some  conflict  in  the  opinions  of  the  Appellate  Courts  of  this 

state  as  to  the  rule  applicable  in  such  cases.   The  rule  now 

conti*olllng  was  announced  by  the  Supreme  Court  in  the  case  of 

Barnett  v,  Caldwell  Furniture  Co. ,  277  111,  286,   In  that  case 

the  court  said:   (p.  289) 

"A  recovery  may  be  had  for  prospective 
profits  when  there  are  any  criteria  by 
which  the  probable  profits  can  be  estimated 
with  reasonable  certainty.  ♦***  It  is  perhaps 
true  that  absolute  certainty  as  to  the  amount 
of  lose  or  damage  in  such  cases  is  unattain- 
able, but  that  is  not  required  to  Justify  a 
recovery.  All  the  law  requires  is  that  it  be 
approximated  by  competent  proof.   That  proof 
of  the  exact  amount  of  loss  is  impossible 
will  not  Justify  refusing  compensation.   If 
that  were  the  law,  contracts  of  the  kind  here 
Involved  could  be  violated  vjith  impunity. 
All  the  law  requires  in  cases  of  this 
character  is  that  the  evidence  shall  with  a 
fair  degree  of  probability  tend  to  esti^blish 
a  basis  for  the  assessment  of  damages,* 

In  Crlohfield  v,  Julia,  147  Fed.  65,  the  opinion  states 
that  the  rule  against  the  recovery  of  uncertain  damages  has  been 
generally  directed  against  uncertainty  as  to  cause  rather  than 
uncertainty  as  to  measure  or  extent,  and  that  uncertainty  as  to 
cause  will  usually  prevent  recovery,  whereas  uncertainty  as  to 
measure  or  extent  does  not.  See  also  Black  Diamond  Fuel  Co.  v. 
The  Illinois  Phosphate  Co..  219  111.  App,  150,  and  Oahlin  v.  The 
Maytag  Co. ,  238  111.  App,  85. 

The  defendant  in  Its  reply  brief  undertakes  to  distinguish 
this  from  the  Barnett  case  on  the  facts.   It  says  th^t  the  con- 
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traot  there  was  an  employment  contract;  that  there  Is  In  fact 
no  basis  or  criteria  In  this  case  on  vhlch  to  aseeBs  daaages. 
The  giet  of  the  holding  in  the  Barnett  case  was  that  prospective 
profits  might  be  recovered  in  any  caee  wh«^re  there  was  criteria 
by  which  such  profits  could  be  estimated  with  reasonable  certainty. 
We  hold  there  was  such  evidence  in  this  case.   The  contract  of 
plaintiff,  as  a  matter  of  fact,  was  in  the  nature  of  an  employment 
contract,  Plaintiff  was  to  take  care  of  the  entire  output  of 
defendant's  plant.   This  precise  Job  was  turned  over  to  Ifargraf 
after  plaintiff  was  wrongfully  discharged.   There  was  proof  of  the 
amount  of  material  which  plaintiff  would  have  received  had  he 
been  permitted  to  complete  hie  contract.  There  was  proof  of  the 
amount  he  received  the  previous  year  and  that  plaintiff  had  cus- 
tomers who  would  take  the  material,  ae  defendant  well  knew. 
Plaintiff  also  proved  the  cost  of  the  sawdust  bagged  and  bailed 
to  him  and  the  price  he  would  have  received  for  it.  This  was 
sufficient. 

Defendant  also  urges  the  proposition  (citing  authorities) 
that  there  was  cast  upon  the  plaintiff  the  duty,  in  so  far  as  lay 
in  his  power,  to  mitigate  the  damages  which  he  did  not  do.   It 
says  that  while  plaintiff  was  not  able  to  deliver  sawdust  to 
customers,  he  made  no  effort  to  obtain  another  mill  as  a  source 
of  supply,  which  would  have  reduced  his  damages;  that  he  merely 
sat  idly  by  and  watched  the  so  called  damages  accximulate.  Defend- 
ant cites  Dobbins  v,  Duquid.  65  111,  464;  North  Packing  &  Pro- 
vlgjon  Company  v,  v^estern  Union  Telegraph  Co,  .  70  111,  App,  275; 
C.  R,  &  X,  C,  Ry.  Co,  V.  Sprague  Electric  Co, .  280  111,  386;  and 
Salaban  v.  East  St.  Louis  &  Int^-rurban  iv^ter  Co..  284  111.  App, 
358,  to  the  effect  that  under  such  circumstances  the  plaintiff 
cannot  recover  to  the  extent  he  might  have  prevented  damage  or 
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Injury.   Again  the  facts  and  the  finding  of  the  court  thereon 

are  against  defendant.   The  contention  cannot  be  sustained.   The 

vhole  evidence  ehowa  defendant  was  trying  to  get  out  of  its 

contract, 

v/e  find  no  reversible  error  in  the  record,  and  the 
Judgment  will  be  affirmed^ 

AFFIRMED. 

McSurely,  P.  J,,  and  O'Connor,  J.,  concur. 
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OEOR&E  KELCH, 

Appellant, 

T. 

JOSEPH  MARX,  doing  bueineBs  ae 
CHICAGO  WELDING  &   BOILER  REPAIR 
COMPANY,  and  GEORGE  GI2B, 
Appellees, 


APPEAL  PROM 
SUPERIOR  COURT, 


COOK  COUNTY,  \ 

313  I.A.  146 


MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

Keloh,  plaintiff  in  the  trial  court,  appeals  from  a 
Judgment  entered  on  the  verdict  of  a  Jury  directed  by  the  court 
at  the  close  of  plaintiff's  evidence  in  a  suit  to  recover  damages 
for  personal  injuries.   It  is  argued  for  reversal  the  court  erred 
in  directing  the  verdict  and  entering  Judgment, 

The  evidence  is  not  conflicting.   September  14,  1939, 
idille  plaintiff  walked  north  on  Clybourn  Avenue,  a  public  high- 
way extending  in  a  northwesterly  and  southeasterly  direction, 
near  No.  2449  on  the  east  side  of  the  street,  an  automobile 
owned  by  Joseph  Marx  and  driven  by  his  employee,  George  Gieb, 
otruck  and  severely  injured  plaintiff.   The  evidence  discloses 
plaintiff  at  the  time  of  his  injury  was  in  the  exercise  of  due 
care. 

Plaintiff  testified  that  he  was  walking  on  the  inside  of 
the  sidewalk  on  the  building  line,  opposite  a  vacant  lot;  was 
about  half  way  across  the  vacant  lot  when  he  heard  a  noise  behind 
him  and  turning  around  saw  an  automobile  coming.   There  were 
two  men  in  the  automobile.   It  was  too  late  to  get  out  of  the 
way.  He  was  hit  by  the  car  owned  by  Marx  and  driven  by  Gieb 
and  knocked  into  the  vacant  lot.   Plaintiff  says  the  car  vras 
right  on  top  of  him  when  he  first  saw  it  going  north  on  his  side 
of  the  street.   After  he  was  struck  he  noticed  the  car  that  struck 
him  was  facing  due  south  and  was  clear  across  the  sidewalk.   The 
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curb  at  that  place  wae  about  a  foot  high. 

Gleb  testified  (and  the  testimony  Is  not  contradicted) 
that  the  accident  happened  at  about  7:45  A.M.   He  lived  at 
5711  North  Damen  Avenue  and  Is  a  boiler  maker.   The  weather  was 
clear,  the  streets  dry,   Marcus  Maurer  was  riding  with  him. 
They  were  going  to  work  on  a  Job  at  3734  California  Avenue, 
From  their  place  of  buslnese  they  went  northwest  on  Clybourn 
Avenue.  He  was  driving  between  the  northbound  rails  and  the 
east  curb.   On  the  opposite  side  of  the  street  there  was  a  heavy 
traffic  of  passenger  cars  going  south  along  Clybourn  Avenue,  some 
on  the  opposite  side  of  the  street  car  tracks,  some  In  the  tracks. 
He  was  on  the  right  side  of  the  track  and  heard  a  crash.  He 
looked  over  and  saw  a  car  pulled  over  to  the  west  curb,  hit  the 
curb*  He  v/as  then  about  even  with  the  car  and  pulled  to  the 
side.   The  car  on  the  west  side  of  the  street  turned  around  rapid- 
ly, came  across  the  street  and  hit  the  middle  of  his  car,  throwing 
him  over  on  the  sidewalk  about  4  feet.   The  Gleb  car  turned 
around  until  It  was  facing  south*   The  right  front  of  the  other 
oar  struck  the  left  side  of  the  Q-leb  car  between  the  rear  door 
and  the  rear  end  with  Its  right  fender.   The  car  that  hit  the 
Crleb  car  hit  the  curb  over  the  west  side  of  Clybourn  Avenue  just 
In  front  of  a  parked  car.   When  the  Gleb  car  stopped  no  part  of 
It  was  on  the  sidewalk.   It  was  In  the  empty  lot  and  against  a 
building.   At  the  time  of  the  collision  Gleb  lost  control  of  his 
car.   He  went  over  to  plaintiff  and  found  he  was  hurt.   Thrt  was 
the  first  time  he  had  seen  him.   The  police  came.   Gleb  gave  them 
a  statement  In  substance  stating  the  same  facts  to  vmlch  he  testi- 
fied.  It  was  an  Oldsraoblle  car  belonging  to  a  Mr,  Reuter  that 
struck  Oleb's  car.  In  turn  causing  Gleb  to  lose  control  and  his 
car  to  strike  and  Injure  plaintiff. 
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The  ground  of  defendant's  motion  for  an  Instruction  in 
hifi  favor  was  that  there  wae  no  evidence  tending  to  show  negli- 
gence on  his  part,  and  the  motion  was,  vje  think,  properly  sus- 
tained. Plaintiff  cites  cases  as  to  presumptions,  etc.,  but 
these  never  take  the  place  of  proved  facts.  When  evidence  is 
produced  contrary  to  a  presumption  the  presumption  disappears, 
Lohr  v»  Barkmann  Cartage  Company.  335  111.  C^b,    340,   The  evi- 
dence here  shows  that  this  unfortunate  accident  i«as  due  to  a 
cause  entirely  beyond  the  control  of  defend.ant  Gieb,  r^amely,  the 
presence  of  a  superior  force  or  tortuous  act  of  a  stranger 
tending  to  bring  about  the  accident.   Under  such  facts  no  prima 
facie  case  was  made  out.   The  evidence  all  showed  affirmatively 
defendant  was  not  guilty  of  negligence,  Chicago  City  Railway 
Co.  V,  Rood,  163  111,  477,  As  a  matter  of  fact,  the  record 
shows  Reuter, (owner  of  the  automobile  which  was  the  real  cause 
of  the  accident)  was  sued  by  plaintiff  and  settled  for  =?1,000, 
The  instruction  of  a  verdict  in  defendant's  favor  was  properly 
given.   The  Judgment  will  be  affirmed, 

AFFIRMED, 

McSurely,  P.  J,,  and  O'Connor,  J.,  concur. 
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MR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINIOII  OP  THE  COURT, 
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Ralph  H,  JackBon  brought  an  action  against  Meyer  Katzman, 
Solomon  E,  Harrison,  Danville  Plaza  Co.,  a  corporation,  Edward 
Paulson,  C,  Kildow  Lovejoy  and  Claude  A,  Lovejoy  to  recover  a 
eommisBion  of  i2,560«50,  claimed  to  have  been  earned  by  hia  as 
a  real  estate  broker  in  obtaining  a  tenant  for  the  hotel  in 
Danville,  Illinois,   The  suit  was  dismissed  as  to  Paulson  and  the 
two  Lovejoys,  the  latter  two  apparently  not  having  been  served 
with  proceee*   There  was  a  hearing  before  the  court  without  a 
Jury,  a  finding  and  judgment  in  plaintiff's  favor  for  the  amount 
of  his  claim  against  Katzman,  Harrison  and  the  Danville  Plaza 
Company,  and  they  appeal. 

The  defense  interposed  was  that  defendant  Paulson,  a 
broker,  procured  the  tenant  for  the  hotel  and  that  he  was  paid 
for  his  services* 

The  record  discloses  that  in  January,  1939,  defendants 
Katzman  and  Harrison  listed  the  hotel  in  Danville  with  plaintiff, 
a  Chicago  real  estate  broker,  for  the  purpose  of  obtaining  a 
tenant.   There  is  evidence  to  the  effect  that  defendants  wanted 
a  deposit  of  47,500  for  the  last  six  months'  rent  which  was  to  be 
#1,250  a  month.   Defendants  desired  a  15  year  lease  but  it  was 
agreed  they  would  consult  each  other  as  to  the  final  terms.   In 
case  plaintiff  secured  a  tenant  he  was  to  be  paid  a  broker's 
commiseion,  the  amount  of  which  was  agreed  upon.   He  advertised 
the  hotel  for  rent  and  succeeded  in  getting  in  touch  with  defend- 
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ant  C,  Klldow  Lovejoy  and  later  with  the  latter' 8  father,  Claude 
A,  Lovejoy,   Negotiations  were  carried  on  for  eome  time  but  the 
parties  did  not  reach  any  agreement.   During  the  negotiations 
Katzman  and  Harrison  got  in  touch  vith  Edward  Paulson,  another 
Chicago  real  estate  broker,  and  submitted  the  renting  of  the 
hotel  to  hia.  He  also  contacted  the  Lovejoys,  as  he  testified, 
between  April  25  and  May  1,  of  1939*   He  told  Katzman  and  Har- 
rison he  had  a  prospective  tenant  but  would  not  give  them  his 
name  and  afterward  an  agreement  was  reached  between  K&tzman  and 
Harrison  on  one  side,  and  Paulson  on  the  other,  as  to  the  terms 
of  the  lease.   A  written  lease  was  prepared  dated  June  1,  1939, 
between  Katzman  and  Harrison,  as  lessors,  and  Paulson  as  lessee. 
The  term  was  for  &  period  of  10  years  commencing  July  1,  1939 
and  ending  June  30,  1949,  at  a  total  rental  of  #143,400,  payable 
In  monthly  installments  of  |1,150  for  the  first  12  months  and 
|1,200  for  the  balance  of  the  term.   In  addition  to  the  rent 
Paulson  was  to  pay  a  sum  equal  to  25^  of  the  gross  income  derived 
from  the  hotel  in  excess  of  $50,000  per  year.   The  lease  recites 
that  contemporaneously  with  the  execution  of  it,  #4,800  was 
deposited  with  the  lessors  as  security  for  the  faithful  performance 
by  the  lessee  of  the  covenants  and  agreements  to  be  performed 
on  his  part,  eto»   There  was  a  further  provision  that  the  lessee 
night  assign  the  lease  or  any  Interest  therein  "without  in  each 
case  the  consent  in  writing  of  the  Lessors  first  had  and  obtained," 
The  lease  further  provided:   "It  is  understood  and  agreed  by  the 
parties  hereto  that  upon  the  assignment  of  this  lease  by  Edward 
Paulson  and  a  written  acceptance  of  the  assignment  by  the  assignee, 
the  personal  liability  of  Edward  Paulson  will  thereupon  cease 
and  determine.  " 

There  is  a  printed  assignment  attached  to  the  lease  dated 
June  13,  1939,  executed  by  Paulson  assigning  all  hie  right,  title 
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and  interest  in  the  lease  to  C,  Kildow  Lorejoy,  an  acceptance  by 

the  assignee,  Love Joy,  executed  on  the  same  date,  and  a  consent  to 

the  assignment  executed  hy  Katzman  and  Harrison  dated  June  14, 

1939. 

Paulson  testified  that  prior  to  the  time  the  lease  vas 
signed  hy  Harrison  and  Katzman  he  did  not  disclose  Lovejoy's 
name  as  being  the  tenant  he  had  obtained.   On  cross-examination 
he  testified,  "After  Harrison  signed  that  lease,  he  then  asked 
me,  'Who  is  my  lessee  going  to  bet'   And  I  told  him,  'Why  do  you 
ask  that?   I  have  found  the  lessee.'"   This  occurred  about  10 
to  20  minutes  after  the  lease  was  signed,   "ii.   Had  Mr,  Harrison 
and  Mr,  Katzman  any  time  prior  to  the  signing  of  that  lease  on 
Page  10  asked  you  to  disclose  who  your  party  was?  A«   No,  with 
the  exception  that  Mr,  Harrison  wanted  to  know  if  it  was  a  respon- 
sible tenant,  a  man  in  the  hotel  business  now,   I  assured  him 
that  this  tenant  would  be  a  responsible  party.  Q„     But  he  did 
not  ask  you  his  name?  A.   No,  I  would  not  tell  him  if  he  did, 
Q,  He  did  not  ask  you  where  he  was  located  in  business,  or  any 
of  his  references,  or  anything  like  that?  A,   No,   We  had  an 
understanding  that  the  tenant's  name  would  not  be  disclosed  to 
Mr«  Harrison  and  Mr«  Katzman."  That  at  the  time  the  witness 
turned  the  oheok  over  to  Katzman  and  Harrison  before  they  turned 
the  lease  over  to  the  witness;  "they  would  have  the  right  and 
privilege,  if  the  tenant  was  not  satisfactory  to  them,  not  to 
turn  the  lease  over,"  That  Katzman  and  Harrison  would  have  the 
right  to  determine  whether  they  would  accept  the  assignee  of  the 
leas*  before  the  lease  was  turned  over  to  Paulson  but  not  after- 
wai^i. 

The  evidence  is  further  to  the  effect  that  defendants 
paid  Paulson  ,>2,000  in  purchase  money  notes  and  not  in  cash  for 
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hie  commission  while  if  they  had  paid  plaintiff  he  would  have 
been  entitled  to  42,560.50, 

There  Is  a  great  deal  of  other  erldence  In  the  record 
as  to  vhat  the  plaintiff  Jaokson  did  towards  securing  Lovejoy 
at  a  tenant  for  the  hotel  and  there  Is  also  evidence  tending  to 
flhow  what  Paulson  did  In  negotiating  the  deal  with  Lovejo/,  hut 
we  think  It  would  serve  no  purpose  to  discuss  It  further  for  we 
are  of  opinion  the  court  was  Justified  In  holding  that  plaintiff 
was  the  procuring  cause  In  obtaining  the  tenant  and  not  Paulson, 
as  the  defendants  contend* 

The  Judge  In  deciding  the  case  said:   "As  In  oases  of 
this  kind,  particularly  a  close  case  such  as  this  seemed  to  be 
fiTOB  the  Court's  point  of  view,  **♦*,   The  Court  Is  of  the 
opinion  that  there  was  no  abandonment  by  the  ultimate  purchaser, 
C,  Klldow  Lovejoy,*** 

"The  Court  was  not  lB5)reseed  by  the  testimony  of  the 
Defendant  Katzman*  Katsman  appeared  to  be  unimpressive,  evasive, 
and  possessed  of  a  conveniently  forgetful  memory, 

"There  Is  no  doubt  In  the  Court's  mind  that  the  energy 
and  enthusiasm  of  the  Witness  Paulson,  contributed  much  towards 
collusion  on  the  part  of  the  defendants,  Paulson  by  his  high- 
pressure  methods  Involved  the  defendants  In  a  transaction  with 
Lovejoy,  which  was  ultimately  completed,  to  the  detriment  of  the 
Plaintiff  Jackson,   No  criticism  Is  Intended  of  the  Defendant 
Harrison,  an  attorney,  who  was  evidently  swayed  by  these  high- 
pressure  methods  Instituted  and  employed  by  the  vVltness  Paulson, 
but  the  Court  Is  of  the  opinion  that  collusion  took  place  and 
that  as  such  defeated  and  prevented  the  Plaintiff  Jackson  from 
ultimately  completing  the  negotiations  with  C,  Klldow  Lovejoy, * 
and  found  for  the  plaintiff* 

^  It  seems  Incredible  that  Katsman  and  Harrison  would 
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ftgrte  with  Paulson  to  make  a  lease  to  him  ooYerlng  a  period  of 
10  years  and  prior  to  the  execution  of  the  lease  agree  that  It 
should  be  Immediately  assigned  over  to  a  tenant  of  vhom  they 
had  nerer  heard. 

Counsel  for  defendants  further  contend  there  ie  no  basis 
in  the  record  on  which  the  Judgment  against  the  DanYllle  Plasa 
Company  can  be  sustained  and  say  that  after  the  Plaza  Company 
vaa  organized  it  secured  a  contract  to  purchase  the  hotel  from 
Valkenburg  &   Company  from  which  company  Katzraan  had  a  lease  dated 
March  11,  1938,  the  lease  having  been  piHJcured  by  Paulson;  that 
the  Plaza  Company  operated  the  hotel  not  as  a  lessee  but  as  an 
operating  company,  that  it  had  nothing  to  do  with  the  lease  to 
Lovejoy;  that  the  lease  on  the  property  was  owned  by  Katzman  and 
Harrison  in  their  individual  capacities  and  "When  they  made  the 
deal  with  Lovejoy  through  Paulson,  it  amounted  to  a  subletting 
of  the  hotel,"   That  "inasmuch  as  the  Danville  Plaza  Company  was 
not  and  could  not  be  party  to  the  lease  *♦•  there  is  no  basie 
on  which  liability  can  be  Imposed  on  it  for  the  acts  of  its  prin- 
cipal stockholders  In  their  separate  and  individual  capacities," 

Katzman,  called  as  an  adverse  witness  under  the  Statute, 
testified  that  he  was  president  and  director  of  the  Danville 
Plaza  Company;  that  Harrison  was  the  secretary;  that  the  directors 
were  Katzman  and  wife,  and  Harrison  and  wife,  and  it  is  admitted 
that  Katzman  and  Harrison  are  the  principal  stockholders, 

Harrison  testified  that  he  had  a  50ji  Interest  in  the 
hotel  company,  which  was  organized  April  26,  1938.   It  was  stipu- 
lated that  Paulson  was  the  "procurer  when  Katzman  and  Harrison 
entered  into  the  contract  for  the  purchase  of  the  Danville  Plaza 
Hotel. " 

Katzman  testified  that  the  ^1,000  initial  payment  re- 
ceived from  Lovejoy  or  Paulson  was  deposited  to  his  personal 
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aocount  and  at  another  time,  that  It  was  depoelted  to  the 
account  of  the  Danville  Plaza  Company;  that  he  did  not  Itnov 
irtiether  the  money  In  payment  of  the  notes  of  Lovejoy  vslb   received 
by  him  or  by  the  Danville  Plaza  Company, 

The  evidence  further  shows  that  the  Information  for  an 
operating  statement  of  the  Danville  Plaza  Company  for  the  years 
1937  and  1938  was  furnished  by  Katzman  to  Jackson« 

l/hlle  the  lease  (dated  June  1,  1939,  between  Katzman 
and  Harrison  as  lessors,  and  Paulson  as  lessee,  hereinbefore 
referred  to)  recites  J   *WHEFIEA3,  the  first  party  [Katzman  and 
Harrison]  Is  the  lessee  In  a  certain  lease  dated  the  11th  of 
March,  A,  D,  1938,  wherein  Van  Valkenburgh  &  Company,  a  corpor- 
ation Is  the  lessor,  and  Is  also  the  vendee  In  a  certain  contract 
for  the  purchase  of  the  premises,  hereinafter  described,  from 
the  aforesaid  Van  Valkenburgh  &  Company,"  yet  In  the  brief  of 
defendants  It  Is  contended  that  the  Danville  Plaza  Company  le  the 
vendee  of  the  property. 

Upon  a  consideration  of  all  the  facts  we  are  of  opinion 
the  reeord  shows  that  defendants  attempted  to  cover  up  who  the 
real  owner  of  the  property  was.   In  these  circumstances  we  think 
the  court  was  Justified  In  entering  Judgment  against  the  Hotel 
Company  as  well  as  against  the  other  defendants. 

The  judgment  of  the  Circuit  court  of  Cook  county  le 

affirmed,  

jiroaMENT  appirmh:d, 

MoSurely,  P,  J. ,  and  Matehett,  J, ,  concur. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,  A.  D.  1941. 


ELLEN  McGEE,  as  Administratrix  of  the 
Estate  of  John  McGee,  Deceased, 

Appellant, 


vs. 


EVERETT  IIEN"RY, 


Appellee. 


Appeal  froEi 

Circuit  Court, 
Will  County. 


WOLFE,--  P.  J. 


This  is  an  appeal  frora  a  judgment  on  a  directed  verdict 
in  a  suit  brought  by  Ellen  McGee  as  Administratrix  of  the  Estate  of 
John  LIcGee,  deceased,  against  Everett  Henry,  in  which  she  claimed 
damages  for  the  death  of  her  husband  which  v^ras  caused  by  the  truck 
of  the  defendant  striking  and  killing  hira.   It  is  claimed  by  the 
appellant  that  the  Court  erred  in  directing  the  jury  to  find  the 
defendant  not  guilty,  as  there  was  sufficient  evidence  produced  at 
the  trial,  that  the  case  should  have  been  submitted  to  a  jury  for 
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their  consideration.   This  Is  the  only  question  Involved  in  the  appeal, 

Prom  an  examination  of  the  evidence  as  abstracted,  it 
appears  that  tiie  deceased  was  employed  on  a  Vj  .  P.  A.  project  in  the 
Western  part  of  the  City  of  Jollet,  Illinois;  that  arouna  11:30  p.m. 
February  9,  1939,  he  was  walking  in  a  westerly  direction  on  Jefferson 
Street  going  tov/ards  the  place  where  he  was  employed  as  a  night 
watchman;  that  the  defendant  vms  driving  a  truck  in  a  westerly  direc- 
tion on  said  Jefferson  Street,  and  overtook  a  car  driven  by  Eugene 
Tezak  and  followed  it  for  a  short  distance,  and  then  attempted  to 
pass  the  automobile;  that  he  pulled  to  the  left  and  had  his  truck 
nearly  across  the  black  line  when  he  noticed  some  object  pass  the 
window  of  the  cab  of  his  truck,  and  he  heard  a  thud.   He  immediately 
stopped  his  truck  and  walked  back  and  found  that  he  had  injured  the 
deceased,  Jotm  McGee,  who  was  lying  partly  on  the  pavement  and  partly 
on  the  shoulder.   It  was  raining  at  the  time  of  the  accident,  but 
Henry  testified  that  he  could  see  a  distance  of  100  feet  in  front 
of  Ills  truck  and  that  Ms  lights  were  burning. 

If  there  is  any  evidence  in  the  record  that  would  tend  to 
support  the  allegation  of  the  complaint,  the  Court  should  not  have 
directed  a  verdict  in  favor  of  the  defendant.   It  is  insisted  by  the 
appellee  that  the  plaintiff  failed  to  show  that  the  deceased,  John 
UcGee,  was  in  the  exercise  of  ordinar:/  care  for  his  own  safety  at  the 
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time  of  the  accident.   The  evidence  is  not  disputed  that  'McGee  was 
employed  on  a  W.  P.  A.  project  in  the  westerly  part  of  the  City  of 
Joliet;  that  he  was  walking  in  a  westerly  direction  on  the  south 
side  of  the  road  leading  east  and  west  towards  the  place  where  he 
was  employed;  that  he  was  walking  about  three  or  four  feet  from  the 
south  side  of  the  pavement;  that  the  defendant,  while  driving  his 
truck  and  attempting  to  pass  the  Tezak  car,  struck  and  killed  the 
plaintiff  intestate.   The  appellee  has  cited  numerous  cases  in  which 
it  shows  the  duty  of  a  pedestrian  to  walk  facing  the  traffic,  but 
has  cited  no  case  which  shows  a  man  would  be  guilty  of  contributory 
negligence,  as  a  matter  of  law,  if  injured  while  walking  in  the  lane 
of  traffic  in  which  the  Statute  requires  him  to  walk. 

We  think  that  the  plaintiff  made  out  a  prima  facie  case 
which  should  have  been  submitted  to  the  jury  for  their  consideration. 
The  judgment  of  the  Trial  Court  is  hereby  reversed  and  the  cause 
remanded. 

Judgment  reversed  and  cause  remanded. 
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Ill  TIE 
APPELLATE  COURT    OF   ILLINOIS 
SECOtID  DISTRICT 
OCTOBER  T3R.M.    A.    D.    1941. 


J.  E.  BARBER,  Administrator  of  the 

Estate  of  Anna  S.  Eber,  Deceased, 

Plaintiff-Appellee, 


vs. 


CLYDE  R.    IIORTIICTJTT, 

Defendant -App  ellant . 


-r 


Appeal  from  the  Cir- 
cuit Court  of  Lee 
County,  Illinois,  to 
the  Appellate  Co\irt 
of  the  Second  District 
of  Illinois. 


WOLFS,—  P.  J. 

This  is  an  appeal  brought  by  Clyde  R.  Northcutt,  the 
defendant,  in  a  personal  injury  suit,  in  v;hich  J.  H.  Barber,  Adninls- 
trator  of  the  Estate  of  Anna  S.  Eber,  deceased,  procvired  a  judgment 
for  $3,600.00  for  dainages  for  the  death  of  Anna  S.  Eber,  deceased. 
Anna  S.  Eber  died  as  a  result  of  an  injx;a:»y  sustained  in  a  collision 
between  the  car  in  which  she  was  riding  with  her  daughter,  Mary 
Elizabeth  Eber,  and  a  car  owned  and  driven  by  Clyde  R.  Northcutt. 
The  case  vms  tried  v/ithout  a  jury  before  the  Honorable  Earry  E. 
V/heat,  the  Presiding  Judge  of  the  Circuit  Covirt  of  Lee  County. 
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Tho  collision  occurred  at  the  Intersection  of  tv/o  gravel 
roads,  one  running  practically  north  and  south,  and  the  other  east  and 
Tirest,   The  car  in  which  the  deceased  was  riding  with  her  daughter, 
Mary  Elizabeth  Eber,  was  travelling  in  a  northerly  direction,  and  the 
car  in  v/hich  the  plaint  if  i'  Vk-as  driving,  was  travelling  in  an  easterly 
direction.   The  cars  collided  at  the  intersection,  and  as  a  result 
thereof,  Anna  S.  Eber  received  injuries  from  which  she  died  a  fev/ 
days  thereafter.  The  defendant  was  accompanied  in  his  car  by  nenbers 
of  the  family,  but  none  of  then  v/ere  injured. 

The  east  and  west  road  was  practically  level.   On  the  north 
and  south  highway  there  was  a  slight  slope  to  the  north  at  the  inter- 
section.  Botli  roads  were  dry  and  the  weather  clear.   Neither  of  the 
roads  were  preferred  highways  and  had  no  stop  signs  or  other  signs 
at  the  intersection.   The  car  in  v;hlch  tho  deceased,  Anna  S.  IZber, 
v;as  riding  was  approaching  the  intersection  from  the  right,  and  the 
defendant,  Northcutt's  car,  from  the  left. 

The  appellant,  Northcutt,  has  assigned  five  reasons  why 
the  judgi;:ont  of  the  trial  court  should  be  reversed.   Numbers  1,  2,  3 
and  5  arc  practically  the  same,  namely;  that  the  judgment  is  contrary 
to  the  laanifest  weight  of  the  evidence,  and  is  contrary  to  law.   The 
4th  is  that  the  Court  erroneously  denied  the  proposition  of  law  sub- 
mitted by  the  defendant.   In  the  appellant's  brief  and  argument  he 
states  that  the  Court  erred  in  refusing  to  hold,  as  a  matter  of  law. 
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certain  propositions,  but  does  not  argue  these  points  nor  set  forth 
the  refused  propositions  in  his  brief  and  ari^uinent.  Points  raised, 
but  not  argued  will  be  deemed  v/aived  by  this  Court. 

Judge  Vi/heat,  in  deciding  the  issues  of  fact  and  lav/,  uses 
this  language:   "The  testimony  of  the  witnesses  in  tliis  case  is  con- 
flicting on  the  material  issues;  it  conflicts  on  the  question  as  to 
whether  the  north  bound  car  was  on  the  east  or  v/eat  side  of  the  road; 
it  conflicts  as  to  the  speed  of  both  cars;  it  is  disputed  as  to  whether 
defendant's  car  was  stopped  or  in  notion,  and  as  to  v/here  in  the  inter- 
section the  Irapact  occurred.   In  view  of  such  testimony,  it  is  obvious 
tlmt  sone  or  all  of  the  occurrence  v/itnesses  are  mistaken,  in  which 
event,  great  v/eight  must  be  attached  to  circumstantial  evidence, 
insofar  as  it  tends  to  corroborate  or  contradict  the  witnesses  on 
material  points." 

Tlie  judge  then  proceeded  to  analyse  the  testimony  and 
circumstances,  as  related  by  the  vi^itnesses,  and  ceme  to  the  conclusion 
that  the  accident  in  question  was  caused  by  the  negligence  of  the 
defendant,  Clyde  R.  llorthcutt,  and  that  the  deceased,  Anna  S.  Eber, 
and  her  daughter,  Mary  Elizabeth  Eber,  v/ere  not  guilty  of  contributory 
negligence.  We  have  read  the  evidence  as  abstracted,  and  think  the 
trial  Coio^t's  analysis  of  the  evidence  and  iils  conclusions  of  facts  and 
lav;  are  sustained  by  the  record  in  this  case. 

We  find  no  reversible  error  in  the  case.   The  Judgment 
of  the  Trial  Covirt  is  aflirmed. 
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lovle  Wilson,    as  Adnlnlstratrix  of 
tho  Usttite  of  Charles  Herbert 
V.'ilson,   deceased, 

Pla-l-ntiff-Appcllee, 


vs, 


scatur  Cartage  Company'-,  an  Illi- 
nois Corporation,  and  Jessie  Eoomor, 
Defendants -Appellants. 


Appeal  fron  the 
Clrc-ult  Covert  of 
Kankakee  Co-'onty. 


liPE,—   ?.  J. 

The  plaintiff -cppellee,  Dovie  V/ilson  as  Administratrix  of 
»  Estate  of  Charles  Herbert  IVilson,  deceased,  comsienced  a  suit  in 
ke  Circuit  Court  of  Kankakee  County.  The  defendants-appellants  are 
»atur  Cartage  Company,  an  Illinois  Corporation,  and  Jessie  Boomer. 
le   action  is  for  danages  for  the  death  of  Charles  Herbert  ¥;ilson, 
Aintiff-appellee's  intestate,  who  was  killed  in  an  automobile  collision 
I  Llay  7,  1940,  when  a  tnick  in  vs^ich  he  was  driving  collided  with  the 
.»ar  of  the  truck  of  tho  Decatur  Cartage  Company  driven  by  Jessie  Boomer. 
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2. 
At  the  tine,  the  truck  of  the  defendants  v/as  parked  on  the  outer  lane 
of  traffic  of  a  four-lane  highway.   The  complaint  is  In  the  usual  form 
and  charges  the  defendants  with  [-eneral  negligence  by  parking  on  a 
State  Route  contrary  to  statute,  by  failure  to  light  truck  and  trailer, 
by  failure  to  provide  flares,  by  failure  to  keep  a  sufficient  lookout, 
and  by  failure  to  keep  motor  truck  \ander  proper,  safe  and  reasonable 
control. 

There  is  no  question  raised  in  this  appeal  about  the 
pleadings.   The  case  was  submitted  to  a  jury  v/ho  found  the  issues  in 
favor  of  the  plaintiff  and  assessed  damages  at  ;^7, 500,00  for  the  death 
of  Charles  Herbert  V/ilson,  and  for  the  damage  to  the  truck  of  plaintiff 
at  $843.50.   The  defendants  filed  notions  for  a  directed  verdict,  judg- 
ment notwithstanding  the  verdict  and  for  a  nev;  trial,  r.ll  v.'ere  denied. 
Judgment  was  then  entered  on  the  verdict  for  the  amoujits.   It  is  from 
this  judgment  that  the  appeal  is  prosecuted. 

It  is  insisted  by  the  appellants  that  the  charge  of  negligence 
in  leaving  the  truck  without  adequate  lights,  or  other  warning  of  its 
presence  on  the  liighway  is  unsupported  by  the  evidence.   Examination 
of  the  testimony  as  abstracted,  discloses  that  all  witnesses  except 
the  defendant,  Jessie  Boomer,  either  testified  positively  that  there 
v;ere  no  lights  burning  on  the  truck,  or  trailer  of  the  Decatur  Cartage 
Company,  or  that  they  did  not  see  any  lights  so  biirning,  nor  did  any 
of  these  witnesses  see  any  flares  burning  at  the  time  that  the  first 
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witness  appeared  upon  the  scene  of  the  accident.  The  only  witness 
who  testified  of  any  lights  burning  on  the  defendants'  truck  and 
trailer  at  the  time  of  the  accident,  was  Jessie  Boomer.   This  was 
purely  a  question  of  fact  to  be  submitted  to  tlie  Jury.   The  jury, 
by  their  verdict,  have  on  this  issue  found  in  favor  of  the  plaintiff, 
and  against  the  defendants  and  v/e  think  tloat  there  is  ample  evidence 
in  the  record  to  support  this  rinding  of  the  jury. 

It  is  claii!ied  by  the  appellants  that  the  truck  standing 
on  the  highway  vms  a  mere  condition,  and  not  the  proximate  cause  of 
the  accident.  Tliis  accident  occurred  on  Route  49  about  tv/o  miles  North 
of  the  City  of  Mantena,  Illinois.   Route  49  is  a  four-lone  paved  highway 
forty  feet  wide.   At  the  place  of  the  accident,  there  was  a  shoulder 
twelve  feet  v/ide  on  each  side  of  the  pavement.   Jessie  Boomer,  the 
driver  of  the  Decati;r  Cartage  Company's  truck,  was  going  in  a  souther- 
ly direction  v;hen  he  heard  a  loud  noise  under  the  truck  or  trailer. 
He  stopped  liis  truck  and  trailer  on  the  v/est  side  of  the  pavenent  and 
cot  otit  and  crawled  xander  the  truck  to  see  what  was  the  matter.   He 
found  tMt  the  spare  tire  had  become  detached  frora  the  truck  and  was 
dragging  on  the  pavement,   Vihile  under  the  truck  fixir^  this  tire,  he 
was  facing  south,  the  direction  his  track  was  lieaded.   v^hiile  he  was 
replacing  the  tire  the  decedent,  Charles  Herbert  Wilson,  driving  his 
truck  ran  into  the  rear  of  the  defendants'  tnack  and  received  the 
injuries  from  which  he  later  died.   It  is  uncontradicted  that  other 
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truck  drivers,  arriving  at  the  scene  of  the  accident,  drove  their 
trucks  off  of  the  pavement  onto  the  shoulder  and  experienced  no 
difficulty  v/hatsoever,  in  doln;-;  so.   All  otatod  tliat  the  shoulder  was 
of  adequate  v^idth,  perfectly  dry  and  hard.   It  appears  tliat  if  the 
defendant,  Boomer,  had  been  so  inclined  he  could  have  driven  his  truck 
off  of  the  pavement  and  onto  the  shoulder  to  replace  the  tire  without 
any  difficulty  in  doia^;  so.   It  is  stipulated  that  there  are  signs 
erected  by  the  State  Highway  Department  alonf,  various  points  of  this 
highway,  and  state  in  substance,  "Drive  in  the  oixtside  lane  except 
v/hen  passing."  ¥«'e  find  no  merit  in  the  contention  that  the  presence 
of  tMs  ujillghted  truck  upon  the  paved  portion  of  the  highway  v.'as  not 
the  proximate  cause  of  the  accident  and  injuries  to  plaintiff's  in- 
testate v.'hich  caused  his  death. 

Over  the  objection  of  the  defendant,  the  plaintiff  proved 
habits  of  duo  care  and  caution  of  deceased  that  he  was  a  cautious  and 
careful  driver.   It  is  contended  by  the  appellant  that  tlriis  was  in- 
proper  because  the  defendant,  Jessie  Boomer,  was  an  eye  witness  to  the 
accident.   After  a  carelMl  reading  of  the  evidence  of  Jessie  Boomer, 
both  in  the  abstract  and  the  record,  v;e  fail  to  find  any  place  v;here  he 
states  that  he  saw  or  knev/  anything  about  the  accident  -until  it  actually 
occurred.   Ee  was  rendered  unconscious  for  a  short  time  by  the  collision 
of  the  two  trucks.   It  is  conceded  tliat  there  was  no  other  eye  witness 
to  the  accident,  so  we  tliink  the  Court  properly  admitted  the  evidence 
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5. 
of  due  care  and  caution  on  the  part  of  the  deceased.   Our  Courts 
have  repeatedly  held  that  v;her6  there  are  no  actual  eye  vdtnesses  to 
an  accident,  the  habits  of  the  deceased  are  competent  to  show  due  care 
on  his  part  at  tiae  of  accident.   Kuraason  vs.  Michigan  Central  Rail- 
road Company  259  111.,  4G2;  Greene  vs.  Pieh  Furniture  Company  272 
111.  148.  Under  the  circumstances  as  presented  in  this  case,  the 
question  of  v/hether  the  deceased  was  guilty  of  negligence  that  proxi- 
mately contributed  to  liis  death,  was  a  question  of  fact  for  the  jiory  to 
decide. 

Complaint  is  made  by  the  appellants  in  regard  to  some  of  the 
Civen  instructions  for  the  plaintiff  and  some  that  the  Court  refused 
to  give  on  behalf  of  the  defendants,  vaiet  we  have  heretofore  said  in 
regard  to  the  evidence  In  regard  to  due  care  is  applicable  to  defendants' 
refused  instruction  IJo.  1.   In  regard  to  appellants*  instruction  !Jo.  2, 
it  is  a  general  one  and  is  covered  by  parts  of  defendants'  instruction 
Nos.  3,  4,  and  6.  We  find  no  merit  in  appellants'  criticism  of  plain- 
tiff's Given  instruction  Ho.  1,  or  ITo.  3.   On  the  whole  we  think  that 
the  Court  fairly  instructed  the  Jury  relative  to  the  law  in  the  case. 

'lie   find  no  reversible  error  in  the  case.  The  judgment 
of  the  Trial  Court  is  affirmed. 

Affirmed. 
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IN  THE 
APPELLATE  COURT  0?  ILLINOIS 
SECOND  DISTRICT 
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LYLE   I-I.    GRAIIGE, 

Petitioner-Appellee, 

vs. 

V;.    V/.    REOTON,    Mayor  of  the   City  of  Wheaton, 
Successor   to  Willlara  H.    Caldwell, 

C.    R.    3URKII0LDER,    Chief    of   Police, 

A.    M.    JSITS,    D.    L.    BODEN  and   J.    C.    liYDE, 
Successor  to  H.    P.    DAVIS,    Fire   and  Police 
Coranissloners   of  the  City  of  V.'heaton,    City 
of   Wheaton,    a  Municipal   Corporation,    and 

C.    0.   PRESDLUITD,    Treasurer  of   the   City   of 
V/heaton, 

Respondents-Appellants. 


^ 


Appeal  from 

Circuit  Court, 
DuPage  County. 


WOLFE,—  P.  J. 


The  appellee,  Lyle  N,  Grange,  filed  in  the  Circuit  Court 
of  DuPage  Coiinty,  a  petition  for  nandamus  against  V/.  W.  Renton,  the 
Mayor  of  the  City  of  Wheaton,  Successor  to  William  H.  Caldwell, 
C.  R.  Burkholder,  Chief  of  Police,  A.  K.  Jens,  D.  L.  Boden  and  J.  C. 
Hyde,  Successor  to  II.  F.  Davis,  Fire  and  Police  Cormissioners  of  the 
City  of  V/heaton,  City  of  Wheaton,  a  I.Iunicipal  Corporation,  and 
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C.  0.  Preedliind,  Treasurer  of  the  City  of  Viheaton,  alle^ine  duress 
ill  obtaining  the  xjetitioner '  s  resignation  as  Clilef  of  Police  of  the 
City  of  Wheaton,  Illinois,  and  alleging  that  he  resl^^ned  Involuntarily. 
The  plaintiff  asked  to  be  reinstated  and  to  be  assigned  to  the  Police 
Department  of  the  City  of  Y/heaton  as  Chief  of  Police,  Serp;eant  or 
Patrolman,  and  tbs-t  his  name  be  restored  to  the  pay  rolls  of  said 
city.   The  petition,  as  amended,  alleges  that  the  petitioner  was 
appointed  Chief  of  Police  on  the  12th  day  of  Llay  1931  j  that  in  April 
1934,  the  electors  of  the  City  of  Wheaton  adopted  the  'Fire  and  Police 
Coruiiissloner' s  Act,'  whereupon,  the  Police  Department  became  subject 
to  the  rules  and  regulations  of  the  Board  of  Fire  and  Police  Commissioners 
of  the  city.   It  is  further  alleged  that  on  August  3,  1937,  Doctor  W.  V. 
Hopf,  Commissioner  of  Health  and  Safety  and  in  charge  of  the  Police 
Department  of  said  city,  told  the  petitioner  that  the  Board  of  Fire 
and  Police  Commissioners  requested  him  to  obtain  the  petitioner's 
resignation;  that  on  that  date  he  resigned,  which  resignation  he  sub- 
sequently withdrew;  that  on  October  6,  1937,  Doctor  V;.  V.  Hopf  again 
told  the  petitioner  that  unless  he  resigned,  he  could  be  ousted  from 
his  position,  whereupon,  he  tendered  his  resignation,  v/hlch  is  as 
folio?/ 3 : 


"Wheaton,  Illinois, 
October  6,  1937. 


Doctor  W.  V.  Hopf, 

Commissioner  of  Public  Health  and  Safety, 


Please  accept  my  resignation  as  Clilef  of  Police  of  the  City 
of  Wheaton  to  be  effective  from  this  date. 
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I  have  appreciated  your  help   in  a   great  many  iirays    since 

you  have  taken  office. 

Signed  Lyle  K.  Grange, 
Chief  of  Police." 

The  petition  further  alleges  that  said  resignation  was  intended  to 

apply  only  to  the  office  of  Chief  of  Police,  and  not  to  meiabership 

in  the  departnent,  and  was  obtained  by  threats  of  duress  and  coercion; 

tlmt  subsequent  to  the  first  day  of  January  A.  D.  1938,  the  petitioner 

reported  to  the  police  station  for  v;ork,  but  his  services  vrere   declined. 

It  is  further  charged  that  he  was  unlawfully  and  illegally 
discharged  in  violation  of  Section  12,  of  the  Tire  and  Police  Concils s loner '  s 
Act,'  and  he  aslced  tloat  a  writ  of  mandamus  be  issued  to  restore  him  as 
Chief  of  Police,  Sergeant  or  Patrolman  of  the  City  of  '.Vheaton,  and  to 
restore  his  name  to  the  pay  roll  of  said  city. 

The  defendants  filed  their  answer  admitting  tliat  the  peti- 
tioner, Lyle  N.  Grange,  liad  resigned,  as  stated  in  the  petition,  but 
that  the  resignation  was  2iot  simply  as  Chief  of  Police,  but  as  an  -un- 
conditional resignation  from  the  Police  Department  of  the  City  of  VVheaton. 
The  answer  also  denies  that  there  was  any  duress  whatsoever  in  obtaining 
petitioner's  resignation,  or  that  petitioner  brings  himself  within  the 
'Pire  and  Police  Commissioner's  Act, '  or  that  he  is  entitled  to  the 
protection  of  said  act.   It  alleges  that  Lyle  II.  Graiige  acted  freely 
and  voluntarily  in  resigning  from  the  Police  Department,  but  denies 
that  he  was  unlawfully  or  illegally  discharged. 
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4. 

The  case  was  tried  bofore  the  Court  who  f  oiind  tliat  the 
petitioner  had  resl[med  as  Chief  of  Police,  but  had  not  resigned  fron 
the  Police  Department  of  the  Cit;;r  of  Vflieaton.   The  Court  also  found, 
that  petitioner  did  not  sustain  the  burden  of  proof  in  showin,2;  that 
he  was  coerced  in  resigning  as  Chief  of  Police  of  the  City  of  V/heaton, 
but  did  find  that  Section  12,  of  the  'Fire  and  Police  Conrriissioner's 
Act,  '  as  aiaended  In  1937,  should  operate  retroactively,  and  tliat  the 
petitioner,  Lyle  K.  Grange,  vms  unlawfully  and  illegally  discharged 
as  a  member  of  the  Police  Departraent  of  the  City  of  V/heaton.   The  Court 
ordered  that  a  writ  of  raandamus  be  issued  to  restore  the  said  Lyle  N. 
Grange  on  the  city's  record  as  a  Patrolrian  and  nember  of  the  Police 
Department  of  the  City  of  Ysheaton.   It  is  fron  this  order  that  the 
appeal  is  prosecuted. 

In  order  to  sustain  the  contention  that  the  petitioner 
tendered  his  resignation  under  duress  and  coercion,  Lyle  K.  Grange, 
over  the  objection  of  the  defendants,  testified  to  niunerous  conversa- 
tions tliat  he  had  had  with  Doctor  Hopf,  the  Commissioner  of  Health 
and  Safety  of  the  City  of  ^ifneaton.   At  the  time  of  the  hearing.  Doctor 
Hopf  was  dead.   The  Court  announced  that  he  would  hear  the  evidence 
subject  to  the  objection  of  the  defendants.   In  the  appendix  attached 
to  the  appellee's  brief,  we  find  the  decision  of  the  trial  court  in 
which  he  armounces  that  the  conversations  related  by  Mr.  Grange  with 
Doctor  Hopf  were  not  admissible  in  evidence,  and  he  was  not  considering 


CO':: 


^ao^asrfi*.  o   soli. 


rijaqaa  •olX'»f 


90lIC 


ituiJ   ti\ 
jB»xiW   xo  ^vJlO  ©xij    io  \;ct«lJ3fi 

. bA^b  taw  IqoH 

.;ia  ©w    ^'ial^cf  8»©elieqqa  erfJ 


5. 
It  as  evidence.   In  the  Third  Paragraph  of  the  Judgment  order  the  Court 

finds:   "That  the  conversations  petitioner  is  alleged  to  have  had  with 
Doctor  ¥«'.  V.  Hopf,  Coramissioner  of  Health  and  Safety  of  the  City  of 
Wheaton,  is  inadnissible  as  evidence  of  this  case."  There  is  therefore 
no  evidence  whatsoever  to  sustain  the  contention  of  the  petitioner  that 
he  resigned  under  duress  and  coercion  of  any  member  of  the  Police 
Department,  nor  is  there  any  evidence  tliat  anything  was  said  or  done 
at  the  time  the  resignation  was  tendered  by  the  petitioner,  that  vrould 
sustain  his  contention  that  he  intended  to  resign  only  as  Chief  of 
Police,  and  not  from  the  Police  Department. 

It  is  admitted  by  the  pleadings  that  after  llr.  Grange 
tendered  his  resignation,  the  City  of  Vl/heaton  continued  to  pay  his 
salary  as  Chief  of  Police  up  to  and  including  January  1,  1938.   It 
v.'ill  be  observed  that  this  was  under  the  old  appointment  as  Chief 
of  Police,  and  not  as  a  Patrolman.   The  evidence  shows  that  subsequent 
to  the  first  day  of  January,  A.  D.  1933,  that  Mr.  Crange  presented 
himself  to  the  Chief  of  Police  of  the  City  of  Wheaton,  and  requested 
that  he  be  assigned  duties  in  connection  with  the  department,  but  he 
was  told  that  he  was  no  longer  connected  with  the  Police  Department, 
and  that  it  was  impossible  to  assign  him  any  duties. 

There  being  no  evidence  to  sustain  the  petitioner's  con- 
tention that  his  resignation  was  procured  by  duress  or  coercion  by 
the  city,  or  what  was  said  and  done  by  the  various  parties  at  tlie 
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6. 
time  the  resignation  was   tendered,    the   onlj  question  for  us   to  decide 
is  what   is  Eieant  by  the  petitioner's  written  resignation.      If  it   ciust 
he  constnied  that  I.!r.    Grange  resif;-ned  fron  the  Police  Departnent    in- 
stead of   just  as  Chief  of  Police,    the  other   questions  argxied  in  the 
hrlefs   of  the   parties  becosie   irnmaterlal.      It  appears   to  us   that  the 
proper   construction  to   be  given  to   this  resignation,    is,    that  the 
petitioner  intended  to,    and  did  resign  from  the  Police  Department   of 
the  City  of  V/heaton,    Illinois. 

It  Yirill  be  noted  that   the   petition  charges    the   officers   of 
the   Police   Departnent   of  the  City  of  VJheaton,    of   obtaining  this  resigna- 
tion under   duress   and  coercion.      If   this  had  been  proven,    it  would  nake 
no   difference  whether  he  had  resigned  simply  as   Chief  of  Police,    and 
not   as   Patrolmeji,    or  v,rhether  he  had  resigned  from   the  Police  Departnent. 
If  he   could  prove   that  i:is   resignation  Viras  not  voluntarily  tendered, 
then  he  would  be   entitled  to   the  writ    of  mandamus   to  be  reinstated  as 
a  neraber  of   the  Police  Departnent.      ilnother  thing  we   think   tends   to 
show   tliE.t   he   resigned  from  the  Police  Departnent  and  not   simply  as 
Chief  of   Police,    is    that  the   city  voliontarily  paid  him  three  Eionths' 
salary,    not    as   a   Patrolman,   but   as   Chief   of   Police,    and  at   the  end  of 
that   time   the   city  notified  him  that  he  v:as   no    longer  a  meEiber  of  the 
police  force  of   the  City  of  Wlieaton,    Illinois. 

To   entitle   the  petitioner  to   the  writ    of  nandainus,    he  must 
establish  his  right   to   the  writ  by  clear  and  convincirjg   evidence.      This, 
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he  has  failed  to  do.   It  is  our  conclusion  the  trial  court  erred  in 
finding  that  Lyle  II.  Grange,  by  his  v»'ritten  resignation  of  October  C, 
1937,  resigned  only  as  Chief  of  Police,  and  not  as  a  member  of  the 
Police  Department.   The  order  appealed  fron  is  therefore  reversed. 

Reversed. 
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IN  TI-IS 
APPELLATE  COURT   OP   ILLIIIOIS 
SECOIJD  DISTRICT 
CCT0B3R  TERM.    A.    D.    1941. 


CLARENCE  SANDBERG,  a  minor, 
by  Charles  A.  Sandberg,  his 
next  friend. 

Appellee, 


vs. 


MARION  C.  WILLIAMS,  JIARVIN 
C.  WILLIAIdS,  and  JOHN  R.  ANDRSVS, 
Appellants. 


Appeal  from  the 
City  Coi-irt  of 

Aurora,  Illinois 


WOLFE, —   P.  J, 

This  is  an  action  to  recover  damages  from  Marion  C. 
Williams  and  Marvin  C.  V/illiams  for  an  injury  resulting  from  a 
collision  between  the  notorcycle  on  which  Clarence  Sandberg  was 
riding  and  the  automobile  of  Marvin  C.  V^illians,  which  was  being 
operated  by  Marion  C.  Y/illiams  at  the  tirae  of  the  collision.   The 
complaint  consisted  of  four  counts,  but  before  ^oi^S  to  the  Jury,  the 
third  count  was  dismissed.   The  first  coiuit  of  the  complaint,  commonly 
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called  the  Jenning's  Count,  charges  that  Marlon  C.  Wllliaras,  on  her 
own  behalf,  and  as  the  agent  of  Marvin  C.  Williaias,  negligently- 
operated  an  autoraoblle  wMch  caused  the  injury  to  the  plaintiff. 
The  second  count  cimrges  that  Marlon  G.  Williams,  while  driving  the 
car  as  aforesaid,  failed  to  yield  the  rl^ht  of  way  to  the  plaintiff, 
Carl  Sandberg,  and  the  fourth  count,  that  Marion  C.  Williams  failed 
to  keep  a  proper  lookout  for  Carl  Sandberg,  and  therefore  the  plain- 
tiff was  injured.   All  of  the  covints  charged  that  at  the  tine  of  the 
injury  to  the  plaintiff,  he  was  in  the  exercise  of  due  care  and  caution 
for  his  own  safety,  ,.,..'.        .  • 

At  the  close  of  the  plaintiff's  case  the  defendants  entered 
a  -.riotion  for  a  verdict  for  the  defendants.   This  rootion  was  denied.   At 
the  conclusion  of  all  of  the  evidence,  a  like  motion  v-^as  made  by  the 
defendants.   This  motion  vvas  also  denied.   The  case  v;as  submitted  to  a 
jury  who  found  the  Issues  in  favor  of  the  plaintiff  and  assessed  the 
damages  at  three  thousand  dollars.   The  defendants  entered  a  motion  for 
a  new  trial,  wiiich  was  overruled,  and  judgment  was  entered  on  the  verdict 
in  favor  of  the  plaintiff  for  tliree  thousand  dollars.   It  is  from  this 
judgment  that  the  appeal  is  prosecuted.  ,      ; 

The  evidence  discloses  that  on  July  4,  1940,  the  plaintiff 
was  riding  and  driving  liis  motorcycle  in  a  westerly  direction  on  Llain 
Street  in  the  City  of  Aurora,  Illinois j  that  the  defendant,  Marion  C. 
Williams,  is  the  wife  of  I-Iarvin  C.  Williams,  and  that  their  residence 
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3«- 
is  located  on  the  south  side  of  Main  Street  in  said  City  of  Aurora; 
that  Marlon  C.  Williaias  vras  driving  her  husband's  automobile  out  of 
her  driveway  In  a  northerly  direction  towards  Main  Street;  that  said 
driveway  was  on  the  east  side  of  the  dwelling:  house;  that  the  lot  on 
which  the  dwelling  house  is  located  is  55  feet  east  and  west  exclusive 
of  the  driveway;  that  before  l.lrs.  Wllllains  entered  Main  Street,  she 
stopped  with  the  front  end  of  her  car  on  the  sidewalk  In  front  of 
the  house;  that  she  left  the  car  there  and  went  into  her  home  to  get 
her  pocket-book;  that  she  caine  out  and  started  her  car.   She  looked  to 
her  right,  which  would  be  east,  and  saw  the  plaintiff  approaching  on 
his  motorcycle  at  the  intersection  of  the  street  east  of  her  hone; 
that  she  looked  to  her  left  and  waited  until  no  cars  were  passing, 
then  proceeded  in  a  northerly  direction  and  turned  to  the  left  and  had 
proceeded  in  a  westerly  direction  at  least  53  feet  when  the  notorcycle, 
driven  by  the  plaintiff,  collided  with  the  ri^ht  rear  fender  of  the 
defendants'  car;  that  plaintiff  was  thrown  from  his  notorcycle  and 
was  Injured;  that  at  the  time  the  collision  occurred,  the  defendants' 
car  was  all  or  practically  all  on  the  north  side  of  the  white  line 
in  the  center  of  the  street;  that  at  this  place  the  paved  part  of 
Main  Street  is  41  feet  wide;  that  on  the  south  side  of  Main  Street 
next  to  the  defendants'  hone  there  was  a  parked  car;  that  on  the  north 
side  of  Llain  Street  near  v/here  the  accident  occurred,  there  was  also  a 
parked  car;  that  at  this  tine  there  were  no  cars  approaching,  either 
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fron  the  east  or  west  near  where  the  collision  occuirred.   Tl:ifi  evidence 
further  shows  that  the  plaintiff,  as  he  approached  the  driveway  from 
which  the  Willlara's  car  was  emerging,  saw  the  car  and  that  it  V7as 
nioving  at  the  tiiae  he  first  saw  it,  hut  he  did  not  see  the  car  ajaln 
until  just  before  the  collision  occurred.   There  is  very  little   if 
any,  dispute  about  any  material  fact  in  issue  in  this  case. 

The  appellants  seriously  insist  that  there  is  no  evidence 
in  the  record  to  show  that  the  plaintiff  v;as  in  the  exercise  of  ordinary 
care  for  his  own  sai'ety  at  the  tirae  the  collision  occurred,  also  that 
there  is  no  evidence  tending  to  show  that  the  defendants  were  .guilty 
of  any  nsslisence  which  was  the  proximate  cause  of  the  injury  to  the 
plaintiff.   It  is  also  insisted  by  the  appellants  that  the  verdict  of 
the  jury  is  against  the  v.-ei,2ht  of  the  evidence. 

Appellate  Covirts  are  reluctant  to  set  aside  the  verdict 
of  a  jury  wholly  on  a  question  of  fact,  but  when  the  Cau.rt  is  con- 
vinced that  the  verdict  of  a  jury  is  against  iiie  manifest  weight  of 
the  evidence,  then  it  is  the  dXity  of  the  Appellate  Tribunal  to  exercise 
its  discretion  and  reverse  the  judgment.   After  reading  all  of  the 
evidence  in  this  case,  it  is  our  conclusion  that  the  verdict  of  the 
jury  in  this  case  is  contrary  to  the  manifest  weight  of  the  evidence. 
The  judgment  of  the  Trial  Court  is  hereby  reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 
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Ap-enda  No,    25. 


IN  TIIE 
APPELLATE  COURT  OF  ILLINOIS, 
SECOND  DISTRICT. 


OCTOBER  TERM,  A.  D.  1941. 


JOSEPR  LEONARD,  a  Minor,  by  AGATHA 
FITZJARRALD,  His  Mother,  as  Next 
Friend, 

Plaint iff -Appellee, 


WAYNE  STONE, 


Defendant -Appellant . 


Appeal  from 
Circuit  Court, 
Peoria  County. 


V;CLFE, —  p.  J. 

This  is  an  action  at  law  brought  by  Joseph  Leonard,  a 
minor,  by  Ar-atha  Pitzjarrald,  his  mother,  as  next  friend,  against 
V/ayne  Stone  in  which  the  plaintiff  clairns  damages  for  injuries  he 
sustained  in  an  accident  in  which  Joseph  Leonard  was  a  passenger  in 
the  automobile  of  Wayne  Stone.  The  accident  occurred  on  the  13th 
of  January  1939,  on  Westmoreland  Street  in  the  City  of  Peoria,  Illinois. 

The  plaintiff's  complaint  consists  of  four  counts.   The  first 
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count  charged  the  defendant  with  general  negligence  and  careless 
conduct  in  the  operation  of  the  autoraoblle.   The  second  count  charged 
the  defendant  with  the  failure  to  keep  said  automobile  under  safe  and 
proper  control.   The  third  count  charged  the  defendant  with  negligence 
in  carelessly  managing  and  operating  the  automobile  at  an  excessive 
rate  of  speed  when  there  was  ice  on  the  pavement,  and  causing  the 
automobile  to  skid  and  injuring  the  plaintiff.   The  fourth  count 
charged  the  defendant  with  wilful  arid  wanton  misconduct  in  the 
operation  of  the  automobile.   The  first  three  counts  charged  that 
through  the  negligence  of  the  defendant  in  the  v/ay  he  managed  and 
operated  the  automobile,  the  plaintiff  was  injured,  and  at  all  times 
the  plaintiff  was  in  the  exercise  of  ordinary  care  for  his  ov/n  safety. 
The  fourth  coiznt  charges  that  by  reason  of  the  wilful  and  wanton  mis- 
conduct of  the  defendant,  the  plaintiff  was  injured.   The  defendant 
filed  his  answer  denying  the  allegations  of  any  negligence,  as  charged 
in  the  first  three  counts,  and  of  any  vyilful  and  wanton  misconduct  on 
the  part  of  the  defendant,  as  charged  in  the  fourth  count.   After  the 
trial  had  proceeded  and  four  Jurors  had  been  accepted  by  the  plaintiff, 
the  plaintiff  dismissed  the  fourth  count  of  the  canplaint.   The  case 
proceeded  to  trial  under  the  first  tliree  counts  of  the  complaint,  and 
the  Jury  fo\ind  the  issues  in  favor  of  the  plaintiff,  and  assessed  his 
damages  at  $1,500.00. 

At  the  close  of  the  plaintiff's  evidence,  the  defendant 
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offered  a  notion  asking  the  court  to  Instruct  the  Jury  to  find  the 
defendant  not  guilty.   This  motion  was  denied  by  the  Court.   At  the 
close  of  all  of  the  evidence,  the  defendant  again  asked  the  Court 
to  instruct  the  jury  to  find  the  defendant  not  guilty,   TrJLs  motion 
was  also  denied.   Prior  to  the  closing  argument  to  the  jury,  the 
defendant  teniered  to  the  Court  a  special  interrogatory,  and  asked  the 
sane  be  given  to  the  jury.   TMs  request  was  also  refused  by  the  trial 
court.   Judgment  v^as  then  entered  on  the  verdict  in  favor  of  the 
plaintiff  for  $1,500.00,  and  it  is  from  this  judgment  that  the  appeal 
is  prosecuted,  •  . 

After  the  plaintiff  had  dismissed  the  fourth  count  of 
the  complaint,  the  defendant  asked  leave  to  file  an  amended  answer 
to  the  first  three  counts  of  the  complaint.   They  now  insist  in  this 
Court  that  it  v/as  reversible  error  for  the  Trial  Court  to  refuse  to 
allow  them  to  file  an  amended  ansv/er.   The  assignment  of  error,  as  stated 
in  their  argvtment  is,  "The  Court  erred  in  refusing  to  allow  the  defendant 
to  withdravr  his  answer  and  file  motion  to  dismiss,  which  motion  was  filed 
before  the  jury  and  the  taking  of  evidence,  and  if  allowed,  would  have 
given  the  defendant  itrare  specific  information."  khat  the  answer  was, 
as  originally  filed,  is  not  disclosed  by  the  abstract,  as  the  same  is 
not  contained  therein.   The  filing  of  a  motion  or  the  granting  of  leave 
to  file  further  pleadings,  is  largely  in  the  discretion  of  the  trial 
court.  What  the  amended  answer  v/ould  contain,  which  was  not  contained 
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In  the  original  answer,    the    record  does   not   disclose,    and  how   the 
defendant  was  prejudiced  in  any  manner,    is   not   shown  by  the  record 
in  this   case. 

It  is  also  Insisted  tliat   the  three  counts   in  the   complaint 
failed  to    cliarge  the  defendant  with  wilful  and  wanton  ciisconduct,    there- 
fore  the  Coiirt  erred   in  refusing  to  hold   that   the  plaintiff  could  not 
recover  because  of  the  Guest   Statute   of  the  State   of    Illinois.      The 
Suprens   Court,    in  the   case   of   ConLaett  vs.   Winget  374   Illinois   531,    in 
discussing  whether  a  person  is  a   Quest,    as   defined  in   our  Statute,    uses 
this   language:      "In  deter:inining  whether  a  person  is  a   guest  within  the 
meaning  of  the    "Guest   statutes"   in  the   several  States,    consideration 
is  given  to   the   person  or  persons   advantaged  by  the   carriage;    if  it 
confers   only  a  benefit   incident   to  hospitality,    companionship  or  the 
like,    the  passenger  is   a  guest,    but  if  the   carriage  tends   to  promote 
mutual   interests   of  both  the  person   carried  and  the  driver,    or   if  the 
carriage  is   primarily  for   the   attainment  of   soine  objective  or  purpose 
of  the   operator,    the  passenger  is   not   a  guest  within  the  meaning  of 
such  enactments."      In  order  to  decide  whether  the  plaintiff  was   a 
guest    in  the  defendant's   car,    it  is  necessary  to   review  the    evidence. 
The  plaintiff  testified  that  he  had  been  employed  by  the  defendant   to 
do   odd   Jobs   such  as   nonning   errands,    occasionally  tending  to    the   soda 
fountain  and  cleaning  the   restaurant  or  lunch  stand  which   the  defendant 
was   operating  at   the   time   of,    and  previous    to   the  accident  in  question. 
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5. 
The  place  of  business  was  what  Is  cacmonl-j   called  a  "Drive  in  Refresh- 
ment Stand."  According:  to  the  plaintiff's  testimony,  he  was  employed 
the  night  of  the  accident  in  tiiis  kind  of  work,  and  about  ten  or  eleven 
o'clock  in  the  evening  tils  aunt  called  to  take  him  home,  and  tlriat  the 
defendant.  Stone,  told  the  aunt  that  he  wanted  the  boy  to  stay  at  the 
restaurant  and  help  him  with  the  work  and  sweep  up  just  prior  to  the 
time  they  closed  the  restaurant,  and  that  he  would  take  the  plaintiff 
home.   The  defendant  was  called  as  an  adverse  T»itness  by  the  plaintiff, 
and  he  denied  that  the  plaintiff  had  ever  worked  for  hin,  or  that  he 
had  any  such  conversation  v;ith  the  boy's  aunt.   He  denied  that  the  aunt 
called  at  the  place  of  business  the  evening  of  the  accident,  or  that 
he  knev/  the  aunt.   The  plaintiff  introduced  in  evidence  a  written  state- 
ment which  the  defendant  admits  that  he  signed  shortly  after  the  accident 
occurred.   This  exliibit  shows  that  he  stated  then  that  the  boy  liad  worked 
for  him  previous  to  the  accident  on  several  occasions;  that  he  had  paid 
him  small  amoxonts  for  his  services,  and  that  he  was  working  for  him  the 
night  of  the  accident;  that  the  aunt  called  for  the  plaintiff  and  he 
told  her  that  he  wanted  the  plaintiff  to  stay  there  and  help  him,  and 
that  he  vrauld  see  that  the  boy  was  taken  home  after  they  closed  the 
place  of  business. 

In  the  car  at  the  time  of  the  accident,  were  two  other 
persons.   One  was  Ruth  Tockes  who  also  worked  at  the  restaurant  and 
Stephen  Mitrovich  who  was  a  friend  of  Kiss  Tockes  and  had  spent  the 
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6. 
most  of  the  evening  at  the  restaurant.   Each  testified  that  they  saw 
the  axmt  of  the  plaintiff  come  to  the  restaurant,  and  heard  her  ask 
the  plaintiff  to  c:o   home  with  her,  and  heard  the  defendant  say  that 
he  wanted  the  plaintiff  to  stay  at  the  restaurant  and  help  hlia  imtil 
he  closed  up,  and  tliat  he  would  take  the  plaintiff  hone.   From  this 
evidence,  it  clearly  appears  that  the  plaintiff  had  worked  for  the 
defendant  prior  to  the  tirae  of  the  injury,  and  had  been  enployed  by 
hin  several  hou.rs  before  the  accident  occurred,  and  as  part  of  the 
eriployment  he  was  to  see  that  the  plaintiff  was  taken  home.   When  the 
defendant  requested  the  plaintiff  to  stay  and  help  him  out  in  the 
conduct  and  care  of  his  restaurant,  and  agreed  to  take  him  home  after 
the  restaurant  was  closed,  and  then  In  fulfillment  started  home  with  the 
plaintiff,  then  the  carriage  tended  to  promote  the  mutual  interest  of 
both  the  plaintiff  and  defendant,  and  under  the  rule,  as  announced  in 
Connett  vs.  Vvinget,  supra,  the  plaintiff  was  not  a  guest,  but  a 
passenger  in  the  car  of  the  defendant. 

It  is  next  insisted  that  the  Court  erred  in  the  admission 
of  incompetent,  improper  and  irrelevant  medical  testimony  on  the  part 
of  the  plaintiff.   The  record  does  not  disclose  that  the  defendant 
made  any  objection  whatsoever  to  any  of  the  questions  asked,  or  to  the 
doctor's  ansTft^ers  when  he  rrave  his  testiraony.   Therefore  tliis  assignment 
of  error  cannot  be  considered  by  this  Court. 

It  is  also  insisted  that  the  Court  committed  reversible 
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7. 
error  in  giving  plaintiff's  instructions,  and  on  the  question  of  in- 
jury and  medical  exper  se  the  Covu^t  erred  in  light  of  the  testimony 
given  on  behalf  of  the  plaintiff  for  medical  expense  in  giving  the 
following  instruction:   "The  Court  instructs  the  Jury  that  if  you 
find  the  issues  for  the  Plaintiff,  Joseph  Leonard,  it  is  your  duty 
to  assess  his  damages  and  in  arriving  at  whatever  damages,  if  any, 
he  may  be  entitled  to,  you  have  a  right  to  and  should  take  into  con- 
sideration If  shovm  by  the  evidence  the  nature  and  extent  of  Plain- 
tiff's injuries,  if  any,  as  a  result  of  such  injuries;  his  pain  and 
suffering,  if  any,  as  a  result  of  such  injuries,  and  frora  all  the 
facts  and  circumstances  in  evidence,  award  to  the  Plaintiff,  Joseph 
Leonard,  such  sum  as  7/ou  find  from  the  evidence  to  be  reasonable  and 
fair  coiapensation  for  damages  sustained  or  which  may  be  sustained  by 
him  In  the  future,  if  any,  as  a  direct  and  proximate  result  of  said 
injuries."   It  is  claimed  that  the  Instruction  was  erroneous  and 
misleading  because  the  evidence  in  this  case  clearly  shows  tha.t  the 
medical  and  hospital  expense  was  not  cliarged  to  the  plaintiff  in  the 
case,  and  that  this  v.'as  the  only  instruction  given  in  regard  to  damages, 
This  instruction  does  not  make  any  reference  whatsoever  to  medical  or 
hospital  expenses,  so  the  jury  could  not  be  mislead  by  the  givinig  of 
this  instruction. 

It  is  insisted  that  the  Court  erred  in  the  admission  of 
incompetent,  improper  and  irrelevant  testimony  on  the  part  of  the 
plaintiff.  Appellant's  argviment  is  directed  to  the  weight  and  not  the 
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admissibility  of  the  evidence  of  the  plaintiff,   we  fiad  no  error  in 
the  admission  of  plaintiff's  evidence. 

It  is  insisted  that  the  Corirt  should  have  directed  a 
verdict  in  favor  of  the  defendant  at  the  close  of  the  plaintiff's 
evidence,  and  at  the  close  of  all  of  the  evidence,  because  the  plain- 
tiff failed  to  prove  any  nepli-^ence  on  the  part  of  the  defendant,  and 
also  that  the  plaintiff  failed  to  prove  that  he  was  in  the  exercise  of 
ordinary  care  for  his  own  safety  at  the  time  the  accident  occurred. 
The  evidence  shov/s  that  at  the  time  of  the  accident,  the  streets  of 
the  City  of  Peoria  were  covered  vi-ith  ice;  that  the  defendant  v/ith  the 
plaintiff,  and  the  other  two  parties,  heretofore  mentioned,  v/ere  riding 
with  the  defendant  in  his  coupe;  that  the  plaintiff  was  sitting  at  the 
right  of  the  defendant  on  the  front  seat,  and  the  other  two  parties 
in  the  rear;  that  the  car  had  skidded  several  tiraes,  and  accordir^g  to 
the  plaintiff,  the  defendant  was  driving  between  30  and  40  railes  an 
hour  on  this  icy  street  when  the  car  skidded,  went  over  the  ciorbing 
and  struck  a  tree,  and  the  plaintiff  was  injured.   The  defendant  denies 
that  he  was  driving  at  this  rate  of  speed,  but  claims  he  was  driving 
at  a  reasonable  and  ordinary  speed.   This  was  a  question  of  fact  for 
the  jury  to  decide.   If  they  believed  that  the  defendant  was  driving 
at  the  approximate  speed  at  which  the  plaintiff  testified,  the  jury 
would  certainl;/  be  justified  in  finding  that  this  v;as  an  excessive  rate 
of  speed,  considering  the  icy  condition  of  the  street.   The  plaintiff 
v/as  riding  in  the  front  seat  with  the  driver  of  the  car.  and  had 
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nothing  to  do  v/lth  its  operation.   Whether  he  did  soKethlng  that  he 
ouo-ht  not  to  have  done,  or  did  not  do  something  that  he  should  have 
done,  was  a  question  of  fact  for  the  Jury  to  decide  from  all  the 
evidence  in  the  case.   V^e  cannot  say  that  the  Jury's  verdict  in  this 
particular  raatter  was  against  the  manlfeet  weight  cf  the  evidence,  so 
their  decision  vrlll  not  be  disturbed  by  us. 

At  the  conclusion  of  the  evidence  and  before  the  arguments 
of  counsel  to  the  Jury,  the  defendant  asked  the  Court  tc  submit  to  the 
Jury  the  following  interrogatory:   "Do  you  find  from  the  evidence  at 
the  time  of  the  accident,  that  the  plaintiff,  Joseph  Leonard,  v/as  an 
eriployee  in  the  employ  of  the  defendant,  Wayne  Stone?"  The  CoiJirt 
refused  to  sxibmit  the  interrogatory  to  the  Jury,  but  marked  the  same 
"refused."   It  is  now  insisted  that  this  vms  reversible  error  by  the 
Court's  refusal  to  give  the  special  interrogatory.   Just  v/hy  the  trial 
court  refused  to  submit  this  interrogatory,  we  do  not  knov;,  and  v/e 
think  that  the  Court  could  properly  'nave  submitted  this  question  of 
fact  to  the  Jury,  but  unless  the  defendant  rias  been  prejudiced  in  some 
manner  by  the  refusal  to  subrait  tills  int errogato r;r,  and  that  the  ans- 
wer to  this  question  isould  liave  resulted  in  a  different  verdict  for 
the  defendant,  he  has  not  been  prejudiced.   The  defendant  testified 
positively  that  he  never  had  employed  the  plaintiff,  or  that  he  was 
employed  the  evening  of  the  accident.   The  plaintiff  testified 
positively  that  he  liad  been  employed  before  the  tine  of  the  accident. 
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10. 
axid  was  employed,  thi^t  evening,  and  as  before  stated,  the  v/rltten 
statement  of  the  defendant  shov/ed  that  he  had  been  so  employed,  and 
the  other  two  witnesses,  the  passengers  in  the  car,  corroborated 
the  plaintiff  in  his  statenent.   This  was  a  question  of  fact  that 
was  squarely  presented  to  the  jury  for  their  determination  without 
being  given  the  special  interrogatory.  We  do  not  think  the  Court 
erred  in  refusing  to  give  this  special  interrogatory. 

There  are  other  asslgnrnonts  of  error,  but  our  conclusion 
that  the  plaintiff  was  a  passenger,  and  not  a  guest  in  the  defendant's 
car  at  the  time  of  the  accident  in  question,  fully  disposes  of  the 
other  contentions  of  the  appellant.   On  the  whole,  v/e  think  that  the 
plaintiff  and  defendant  had  a  fair  and  impartial  trial,  and  that  the 
judgment  of  the  trial  court  should  be  affirmed. 

Affirmed. 
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IH  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
0CT0B3R  TERM,  A.  D.  1941. 


W.  J.  VIERCK  and  HERBERT  H.  VISRCK, 
co-partners,  dolruj  "business  iind6P  the  firm 
none  and  style  of  "¥;.  J.  VTHlXZ   1  SON," 
Plaintifrs-Appellanta, 


vs. 


EDITH  A.    LIJ1DBSRC', 


Defendant-Appellee. 


0  I 


Appeal  from 
Circuit  Covirt, 
Winnebago  Co'-mty. 


?/0LPE,—     P.    J. 


This  1b  an  appeal  from  the  Circuit  Court  of  Winnebago 
County,  Illinois,  Vvhlcli  dismissed,  the  cociplaint  of  the  plaintiffs 
in  which  they  seek  a  lien  on  property  of  the  defendant  for  hardware 
of  the  value  of  ^-450.00  allegedly  ordered  by  the  defendant  and  fur- 
nished to  her  by  the  plaintiffs.   The  defendant,  Edith  A.  Lindberg, 
was  the  owner  of  the  property  described  in  the  petition  on  which 
she  was  erecting  a  residence.   It  is  claimed  by  the  plaintiffs  that 
she  ordered  fi*on  then  certain  hardv/are  to  be  used  in  the  construction 
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of  the  building:.     This,    the  defendant  flatl;-  denies.     The   bardvare, 
wliich.  la  the  subject~raatter  of  tliis  dispute,   was  Inioven  as,   c   special 
ord.er,    and  \.-£is  raade  especially  for  tho  house  of  the  defendant.     The 
factory  shippod  the  naterial   to  the  plaintiffs  who  delivered  it  to 
the  property  of  tho  defendant  without   the  defendant's  knowledge. 
The  hoc-iso  v.as   in  the  course  of   construction.     The  hardware  was   in  a 
packa^^e  and  v^ao  placed  in  the  building  by  sorae   one  for  the  plaintiffs, 
and  v;as  found  by  the  defendant's  husband  the  nezt  laorning  before  the 
?.'oricmen  cciuc.     The  hardware  was   Lniriediately  returned  to  the  plaintiffs 
and  ^c.s  never  used  in  the  erection  of  the  building.     Before  the  hard- 
vrare  was  taken  to  the  bnilding,   one  of  the  plaintiffs  had  a  telephone 
conversation  with  the  husband  of  the  defendant  in  uJxich  ho  notified 
the  plaintiff n   thf^t  they  v/ould  not  use  any  of  the  hardware  furnished 
by  the  plaintiffs,    as   they  had  procured  their  hardware  for  trJ-s  house 
at  another  place.      It  is  uncsontradicted  that   at  the  time  the  hardware 
was  delivered  by  the  plaintiffs  to  the  property  of  the  defendant,    they 
had  actual  knowledge  that  the  Ijnrdware  would  not  be  used  by  the  defendant 
in  the  erection  of  the  building, 

Tho  ab3tract  contains  an  opinion  rendered  by  the  trial  court 
at  the  tir.ie  he  denied  the  plaintiffs'  petition  for  a  l!echanlc's  Lien 
on  defendant's  property.     V.'e  have  considered  this  opinion,    and  we 
think  that  it   states   the  law  in  a  conciso  and  plain  nianner.      As  before 
stated,   at   the   tine  the   plaintiffs  delivered  this  material  to   the  hone 


.OIJB'.V 


nA  ■}  q1  rip 


..mora  J. 


no. 


YOricf   ^^nflfcuolol:.  vd^isqo^q  ^di  o^  all." 


iix' 


ne.. 


e'xo 


i'»:f  Bi 

..;ii;fii9vnoa 

::lnlq,  erf;J 

•:r'i  Y<* 

:9r!iOfi£ 

r.iovllol)  emr 

.  Bz;iO«    .' 

:to»*Z0  Bdi 

tli  »tii 

■.bnol9t 

*3d^  itn 

I 


of  tlie  defendant,    tliej  knew  tl'iat  the  saine  wov.ld  not  be  used  by  the 
defendant    in  the   construction  of   tliis  nev;  building.      We  agree  with 
the  trial  covxrt  that  the  ijlaintiffs  liave  not   s;iOV/n  a   state  of  facta 
wriich  entitles  theu  to   a  Mechanic's  Liem.     The   Judgiaent  of  the  Trial 
Court  will  be  afrinned. 

Affirmed. 
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IN  TEE 
APPELLATE  COURT  OP  ILLIIJOIS 
SECOiro  DISTRICT 
OCTOBER  TERIJ.  A.  D.  1941. 


WILLIAl.!  ZAWADA,  Administrator  of 
the  Estate  of  Jolin  Zawada,  deceased, 
Plaintiff-Appellee, 


FRAM  0.  LOWDEN,  JAMES  E.  GORLIAIJ  and 
JOSEPH  B.  PL2I.III;g,  Trustees  of  the 
Estate  of  the  Chicago,  Rock  Island 
S:  Pacific  Railway  Company,  a  cor- 
poration. 

Defendant  s -App  ellant  s , 


Appeal  from 
Circuit  Court, 
Rock  Island  County. 


WOLFE,—  P.  J. 


William  Zawada,  Administrator  of  the  Estate  of  John 
Zawada,  deceased,  started  this  action  at  lav/  in  the  Circuit  Court  of 
Rock  Island  County,  against  Frank  0.  Lowden,  James  E.  Gorman  and 
Joseph  B.  Fleming,  Trustees  for  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  a  corporation,  to  recover  damages  for  the  death  of 
Jorji  Zawada.   The  pleadings  consisted  of  one  count  filed  by  the 
plaintiff  in  which  it  is  alleged  that  the  defendants  who  are  the 
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2. 

Trustees  of  the  Rock  Island  Railv;ay  Company,  owned  and  operated  a 
railroad  through  the  City  of  Moline,  Illinois;  that  tlrirough  the 
negligence  and  carelessness  of  the  defendant  company,  the  plaintiff, 
while  in  the  exercise  of  ordinary  care  and  caution  for  his  ov/n  safety, 
in  attempting  to  cross  the  tracks  of  the  defendants,  v/as  struck  by  a 
passenger  train  owned  by  the  defendants  and  plaintiff's  intestate 
v/as  killed.   The  complaint  charges  numerous  acts  of  negligence  on 
the  part  of  the  defendants. 

The  defendants  filed  their  answer  in  which  they  admitted 
that  they  were  the  trustees,  as  alleged  in  the  complaint,  and  were 
operating  brains,  as  charged  at  the  time  the  accident  occurred. 
They  denied  any  and  all  acts  of  negligence  on  their  part  that  in  any 
way  contributed  to  the  accident  in  question,  and  denied  that  the 
plaintiff's  intestate  was  in  the  exercise  of  due  and  ordinary  care 
for  Ills  own  safety  at  the  time  he  v/as  killed,  and  charge  that  it  was 
on  accoimt  of  his  negligence  that  the  accident  occurred.   The  case  was 
tried  before  a  jury  who  found  the  Issues  in  favor  of  the  plaintiff, 
and  assessed  damages  at  ;|ji4, 500.00.   At  the  close  of  the  plaintiff's 
case,  the  usual  motions  for  peremptory  instructions  were  filed  asking 
the  Court  to  direct  a  verdict  in  favor  of  the  defendants.   This 
motion  v^as  overruled,  and  at  the  close  of  all  of  the  evidence  the 
motion  was  renewed,  but  denied.   The  motion  for  a  new  trial  and  for 
Judgment  notwithstanding  the  verdict  was  also  overruled,  and  the 
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3. 
Court  entered  jucignacnt  In  favor  of  the  plaintiff  for  {^4,500.00.   It 
Is  fron  this  jud.£pnent  that  this  appeal  is  prosecuted. 

At  the  request  of  the  plaintiff,  the  Court  gave  to  the 
Jury  the  following  instruction:   "(3)  The  Court  instructs  the  Jury  that 
it  was  the  duty  of  the  defendants  in  approaching  the  crossing  in  the 
plaintiff's  complaint  sot  forth,  either  to  rin^:  a  bell  of  not  less 
than  thirty  pounds  weight  or  sound  a  whistle,  at  a  distance  of  at  least 
ei^ihty  rods  fron  said  crossing,  and  that  such  duty  to  rin^  such  bell 
or  to  sound  such  whistle  continued  until  the  crossir^  was  reached, 
and  if  you  find  frora  the  evidence  that  the  plaintiff's  intestate 
suffered  injuries  from  which  he  died,  as  charged  in  the  complaint, 
and  that  the  defendants  failed  in  the  duty  to  ring  or  vhistle  as  ,  — 
heretofore  stated,  and  that  in  failing  to  perform  their  said  duty 
in  this  regard,  the  defendants  were  negligent  and  that  such  negligence 
was  the  proxiEiate  or  i::Kiediate  cause  of  the  injuries  to  the  plaintiff's 
intestate  from  which  he  thereafter  died  and  for  wiiich  plaintiff  sues 
them,  you  Y.'ill  find  the  issues  for  the  plaintiff  provided  you  further 
believe  from  the  evidence  that  the  plaintiff's  intestate  at  the 
tiae  and  place  of  the  injuries  was  in  the  exercise  of  ordinary  care 
for  Ills  own  safety." 

It  is  seriously  contended  by  the  appellants  that  the  giving 
of  this  instruction  vfas  reversible  error,  as  tliere  is  no  daarge  in  the 
complaint  that  the  defendants  had  violated  any  statute  by  not  ringing 
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4. 
the  bell,  or  blowing  the  whistle,  as  stated  in  this  instruction.   The 
charge  of  negligence  on  wViich  tills  instnj.ction  v/as  based  Is  Paragraph 
I  of  the  complaint,  v/hJLch  is  as  follows:   "That  it  was  the  duty  of 
the  defendants,  by  their  servants  and  agents,  to  give  warning  of  the 
approach  of  said  train  by  the  ringing  of  a  bell,  or  the  blowing  of  a 
whistle,  but  that  the  defendants  failed  to  give  such  warning  and  were 
negligent  in  that  respect."   In  the  case  of  Chicago,  Burlington  & 
Qulncy  Railroad  Company  vs.  Harry  G.  V»ell,  42nd  111,  App,  at  Page  26, 
this  Court  had  occasion  to  decide  the  exact  question  that  is  now 
presented  by  this  appeal.   In  that  case  the  charge  of  negligence 
against  the  railroad  company  v/as  exactly  the  sajne  as  in  the  present 
one,  namely,  the  failure  to  give  warning  of  the  approach  of  the  train 
by  the  ringing  of  a  bell,  or  of  the  blowing  of  a  whistle.   In  the  Bur- 
lington Railroad  case  we  there  held  that  the  charge  of  negligence  was 
a  breach  of  a  coxamon  lav;  liability  and  not  a  statutory  one,  and  the 
giving  of  an  instruction  that  contained  the  charge  that  it  was  the 
duty  of  the  railroad  company  to  ring  a  bell,  or  sound  a  whistle  con- 
tinuously for  a  distance  of  eighty  rods  before  reaching  the  highway 
crossing  in  question,  was  Improper  and  reversible  error  because  the 
declaration  did  not  charge  any  such  violation  of  the  law,  as  provided 
in  the  statute. 

The  instruction  complained  of  is  mandatory,  as  it  directs 
a  verdict  in  favor  of  the  plaintiff,  if  from  the  evidence,  they  believe 
that  the  defendants  failed  upon  approaching  the  crossing,  either  to 


iqfliSJBifil  5i  bee&d  saw.  aol^oisnie  -oneslia^n  io  ©31^43 

-Jeiiiw  A  ixiu/oa    10    «XI  :  t  ^ns<ifEO0  iJso'xXIaiL  ^j    4q  -^^j*!^ 

X  to  daoad-fti-                      .'/ojanf-tJ^ 

svaxiL  >  -♦J^Vdi                  ■■'■  " 


5. 

ring  a  bell  of  not  less  tlmn  tlilrty  pounds  in  weight,  or  sound  a 
v/hlstle  of  a  distance  of  at  least  eighty  rods  from  said  crossing, 
and  if  the  jury  believed  from  the  evidence  that  the  defendants  failed 
in  tills  statutory  duty,  and  that  that  failure  v/as  the  proximate  cause 
of  the  injury  to  the  plaintiff,  and  the  plaintiff  v/as  in  the  exercise 
of  due  care  and  caution  for  his  ovm  safety,  then  they  should  find  the 
defendants  guilty.   When  the  plaintiff  seta  out  in  his  coraplaint  the 
negligent  acts  of  the  defendants  relied  on  as  a  basis  of  recovery, 
he  must  establish  those  negligent  facts  and  cannot  recover  by  reason 
of  negligent  acts  of  the  defendants  not  averred  in  the  declaration, 
as  a  groTxnd  of  recovery  even  though  the  acts  proven  shov;  the  defendant 
was  guilty  of  the  negligence  v;hich  caused  liis  injury.   Buckly  vs. 
Mandell  Brothers  333  111.  Page  358j  Chicago  City  Railroad  Company 
vs.  Bruley  215  111.  464.   It  i s  our  conclusion  that  the  instruction 
in  question  was  fatally  defective  and  should  not  liave  been  given,  as 
the  charge  in  the  complaint  was  a  violation  of  a  coimtion  law  duty, 
and  the  Instruction  y;as  applicable  only  when  a  violation  of  a  statu- 
tory duty  was  charged,  and  it  placed  a  responsibility  upon  the 
defendants  that  was  not  charged  in  the  complaint. 

The  appellants  complain  of  the  Court's  failure  to  give 
their  refused  instruction  No.  5.   Why  this  instruction  was  refused, 
we  do  not  know.   The  trial  court  may  have  been  of  the  opinion  that  it 
ViB.3    covered  by  other  instructions,  but  it  seems  to  us  that  this 
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instruction,  if  it  were  not  covered  by  other  inatructioris,  covld  very 
well  have  been  ^iven.   Appellants  make  complaint  of  plaintiff's  riven 
Instruction  No.  2  and  I\To.  4.   Each  of  these  instructions  fail  to  say 
that  the  neglin;ence  of  tho  defendant^  was  limited  to  that  charge  in 
tlie  complaint,  but  left  to  the  jury  to  speculate  as  to  v/hat  the 
negligence  might  be.   We  think  that  the  instructions  should  have 
contained  a  clause  limiting  the  negligence  of  the  defendants  to  that 
cJiarged  in  the  complaint. 

The  major  parts  of  appellants'  and  appellee's  brief  are 
devoted  to  the  facts  in  the  case.   It  is  seriously  contended  by  the 
appellants  that  the  court  erred  in  not  directing  a  verdict  in  their 
favor,  as  there  is  no  evidence  <itf  showing  any  negligence  on  the  part 
of  the  defendants,  and  the  evidence  of  the  plaintiff  shows  as  a 
matter  of  law,  that  the  deceased  was  not  in  the  exercise  of  due  care 
and  caution  for  his  own  safety  at  the  time  he  was  killed.   We  do  not 
express  any  opinion  whatsoever  in  regard  to  the  evidence  in  the  case, 
as  the  same  will  have  to  be  reversed  and  remanded  for  a  new  trial, 
for  other  reasons. 

For  the  error  of  tlie  Co-urt  in  giving  plaintiff's  instructions 
IIos.  2,  3  and  4,  the  judgment  of  the  Trial  Court  is  hereby  reversed  and 
the  cause  remanded. 

Reversed  and  cause  remanded. 
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IN      THE 
APi?SLLAT3  COURT  OF   ILLINOIS 
3EG0nD  DISTRICT 
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MOKTGOfiERl  WARD 
COiiPAKI,    Il^G., 


Appellant. 


October  Term,  A.D.  1941. 


APPEAL  Fi^M  THE 
CIRCUIT  COURT  OF 
LME  COUHTY, 


DOVE,   J. 

Appellee  recovered  a  verdict  end  Judgsnent  for  $1900,00 
against  appellant   in  the  oirouit  court  of  Lake  County  for  injuries 
sustained  by  reason  of   the  audden  closing'  of  one  of  trie  entrnnce 
doors  of  appellant 'a  store  at  '.'aukegan,   whereby  she  wr-t;  struck 
in  the  beck  by   a  horizontal  aietal  bar  on  the  door  as   she  was 
pftsalng  through  the   doorway.     She  wrq   severely  injured  in  the 
left  sacro-lllac   Joint  and  the  ooooyx     bone,   necessitating  exten- 
sive treatment  and  the  use  of   plaster  oa^ta.     The   extent  of  her 
injuries  ie  not  cuestioned  and  the  Judgment   is  not  clriaed  to  be 
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exoeesive.     It  is  Irieisted  by   oounbel  for  appellant,    tovever,   litt 
the  trlrd  oourt   erred  in  overruling  appelirunt'e  .aotlone  for  a  airected 
verdict  and  for  Judeynent  notwithstanding  the  verdlot. 

Counsel  for  appellee  oontenda   th-^.t  under  the  evidence  the 
doctrine  of  rea  Ipsa  loouitur     appliea,    nnd  that  even  if  that    doctrine 
le  not  applicable,    there   is  aufflcjle.nt   evidence  to    sust-in   the   charges 
of  neglit'enoe  on  the  part  of  appellant  as  Glleged   la  the  ooa;.l'ifit, 
while   counsel  for  appellant  takso  the   opposite  stand. 

The   evidence  discloses  that  on  Deosiaher  17,   19.3Q,    between 
12:00  end  1E:30  P.    M.,   plaintiff,   vith  her  huabojid   and  other  relatives, 
went  to  appellant's  stoi©   to   do  saae   Giirlstaas  shopping.     The  store 
is  on   the   east   side  of  Genesee  Street.     There  are  three  siiow  windows 
in  the   front   of  the  stor^^',   one  on  the  north,   one  on   tha   30uth,    rg-id 
a  wide  one  in  the  center.     On  the  sides  of  the  center  vfindo%-f  are 
passage  ways  which  :;ieet  behind  it.      There  at^e  no    ioors   ut   tne    street 
line.      On  th©  east  cide  of  the  passage  way     behind  the   center  window 
pre  tvo  patra  of  ilouble  doors  about  twenty-five  feet  back  froa  the 
sidewalk.     The  doors  are  of  plP.te  ^^^  a  with  laetil  fraiaes  surrounding 
the  glass.     They  ft-eij^h  about   two  hundred  pounds   each,    and  opexi  outward 
toward  the  street.     Tljere   are  two  horizontal  aietal  bars  on  e/  ch  aide 
of  each  door,    the  lover     one   of  vhloh  is  about  thirty-seven  and  one- 
half  Inches  above  the  floor.     Each  door  Is   equipped  with  hydraulic 
hinges,    designed  to  operate  as   s,  check  when  the  doors  are  closing. 
On  each  dcor  was  a  metal  door  stop  or  holder  of  the   plunger  type. 
To  hold  the   door  open,    the   plunger  is  pressed  down   nnd  ensages  the  iloor. 
The  plunger  has    some  material  on   tiie   bottoa  desired  to  cause  it   to 
adhere  to  the  floor,     A  trigger  on  the  side  of  the   stop  three  and 
one-half  to  four  inches  .-^^bove   the  bottoa  of    the    \oor  r0.1o\^  s   the 
plunger  to  be  released  and  an  inner  spring  retracts  it.     A  :.hort 
distance  east  of  these  doors  there     re  tv;o  other  pairs  of  double 

-2- 


t«>OX» 


i"  ;?ob 


od4  nl 


fiCli 


doors  iei.aing   .Uito  the  atore.     Th«y  n.lao  open  outvnrd.     Th*  p«ii«|s» 
way   fc/lopes  downward  froia  the  outer  doorE  to  the   street,   .-'Dd  when  ths 
doors  ure  open  the  outer  edge  oi   the   aoor  is  about  one    inch  nfaove 
the  floor. 

Appellee  and  hea?  hUsb&nd  testified  th'.^t   «t    the    tUie   of    the 

acoideut,    the    outer  doors  were  open  and   the  Inner  doore  were  closed. 

ohe   stated  tir  t   the  outer  doors  vere  hooked  open  at   the   bottoifl,    and 

he    teGtiried  they  were  kept  oj:en  by  the  foot  plungers,     Txie   evidence 

shows  there  >.Ga  a  crowd  t-;'^ins  in  >5nd  out  of  tiie  a  tore.     Appellee 

teatified  thrit    as   she  and  her  husband  o   pronched  the   south  i-slr  of 

the  outer  doors,    she  wrs  a  little   -ihead  of  hira;   thf>t    she   ctarted  In 

on  the  right  hand  side,   oiid  a  woman  coming  out  of    the   store  forced 

her  over  to  the  center  and.   uBnt  bet^i^een  her  'md  her  husband;    thst 

just  at  that  tlae  the  north  door  of  the  south  jx  Ir  suddently  8\vung 

shut    nnd  the  horl^ont^^l  b-^.r  nit   her  in  the  bock,   knocking  her  forward 
toward 
/  the  inner  doors,    the  b&ra  of  vhich  she  grasped  to  support  herself; 

tiiat  hor  h^nas  did  not   touch  the   aoor  which  hit  her,   and   it  closed 

between  rmf  uid  her  huab&M.     His   tsstlaony  oorroboratss  hsrs.     He 

also  teatified  that   ton  or  fiftRRn  mlnutee   after  the  accident,   the 

plunder  of  the  door  atop  \i.-as  prrtli*  dovn  belo'.^   the  botto:a  of   the  dojr, 

;-lmo8t  dragglnfc^,    but  not  touohlni;:  tae  rioor.     None   of  tiiis   tei:tiiaony 

was  contradicted. 

liotaer  H.    Sch-wartz,   pjd   eailoyee  of  appellant,    In  charge  of 

the   tixlrd  floor,   testified  that    after  the  accident,   he  exasilnea  the 

doors  about  1:0:   or  1:30  o'clook.     He  described  thsm  nnd  their 

enulpment  and  operation,   as   nbove  stated.      Ke  stated  that   the  projeci;- 

ing  trigger  on  the   door  atop  la  Just   -Aide  enouch  to  catch  with  one 'a 
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foot   and  is  not   right  In  the    lime   of  customers  going  In   'nd  out;    that 
If  some  one  ialt   the  projection,   it  niii:bt  oauae  the    door  to  close  one- 
quarter  of   the    src;    thet    "approxlaately  a  few  lainutee^  before  the 
injury,    he  observed  this  door   and   at  thnt   tirae  it    hfs   shut.      He   testi- 
fied thot  when   he    examined  the   doors,    they  opened  easily,   but    did  not 
close   quickly,    -^nd  continued:      ""..ith  respect  to   the   operation  of   the 
door  on  that    clfiy,    after  you  opeiied  it   ono.   tiien  let   ^o  of  it,    it   would 
swing  free  one-quarter  of   the  total  arc  thot   v;  s  neoessrry  to  close, 
and  the  rest  of  the  -wsy   it  was  checked  in  ttiere  by  the    door  checks 
built   into  the   door.  "     He   further  testified  th--5t     fter  examinln.j;  the 
doors,   he  visited  appellee  at  her  iiorae   and  hr-d  her  fill  out  a  report; 
thet    she   toli   him  that    isoae   one   hed  let   go   of    tne   door  and  th't   it 
st-iMOk  her.      /"ippellee  dented  '.sating  the  stntsinfint,      Tiie  report   she 
filled  Cut   -wRE   not  inti-x>duced  in  evidence. 

Mr.    Schwartz  further  testified  thfit  the  store  m^n  ^ger  £jid 
assistant  isansger  at   the   time  of  the   accident  aere  no   long-er  connected 
with  the  coaipfuiy  ^.nd  were  not   in  the  vicinity  to  ills  kno.lsdge.      Appel- 
lant   made  no  Bhov-ing  of   any  effort  to  procure   ttie    attendsnce  of   either 
of  thea  &a  witnesses,    or  that    they  were  not   available.      Tnis   witness 
?l80  testified  the  store  had  nobody  in  charge  of  laaintenance,    and  it 
was  not   his   duty   to   look  after  the  doors  on   the  main  floor;   that  the 
particular  doors  to  his  knowledge  h'id  been  in  uce   ever  ilnee  the 
store   opened  in  December,    1937,    nnd   he   did  not  know  whether  they  had 
been  in  use  for  a  nuaber  of  yefrs  prior  to  that    ciae  or  not. 

Kenneth  Lee,    connected  with  a  hardware  company,    testified  th=.t 
he  was  faniilisjr  with  the  door  holder  and  door  check  used  on   the   door 
of  appellant  at  the   time   of  the  accident;    that   these  particular  types 
of   door  holders  pnd  checks  have  been  in  use  for  twenty    ?jid  twenty-five 
years   respectively,    and   are  the  customary   and  a:-proved  types.      He 
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deaorlbed  tlielr  operntlon  In  det.'ll.     He  and  Kr.   5clivart7>  ore  the   only 
wltnoaaea  -uho  teatified  on  behalf  of   sppellfint.     xNelther  of   tne  m  nor 
anyone  elee  testified  tiiat    either   the  door  holder  or  tne  (ioor  check 
wae  in  efficient  working  condition  on  tne   day  of   the   accident,      or 
that   either   the    door  holder  or  door  check  was  ever  inspected  by  or 
for  appellant.     It  is   co'mvion  knowledge  that    coiy  mechanical  contrivance 
does  not  conetantly  re-iialn  in  efficient  working  order,    and  aaong  those 
familiar  vith  hydraulic  door  ohecke,   it  is  recognised  that  ti^ey  need 
periodical  adjuatments  or  repairs.     Hot  only  is   this   true,   Vxjt   in  this 
casG,    ths   evidence  is   that  the  door  svmr^j  fre<^ly  \n  the   first  qurrter 
of  the  closing  arc,    and  wne  checked  only   through  the   re;nalnder  of  its 
Journey.     Tlie  evidence  is  uncontradicted  ttot    it  swanp;  with  auch  force  so 
that  when  it   cruae   in  contnct   with  appellee  it  knocked  her  for  .-'^rd  to- 
ward the  iniier  Joors  rn.i  aevcrely  injured  her,     Ho  door  in  srjfe  oper- 
ating condition  could  do  that,   whether  the     olocing  vas  caused  by  the 
inopvortune  release  of   ^i  defective  door  holder,   or  from  r.  release 
of  the  opened  door  by   another  party.     If  «ny   inai  eotlon  of  the  doors 
had  been  aade,    thrt    fnot  v?as  one  peculiarly  '.vitihin     &j>;;ellant*s 
knowledge,    and  its   failui*e  to   produce  cjiy  evidence  on   that  point, 
j^ivea   rise  to  the  presumption  that  no  inspection  >:as   ever  inade. 
(Selding  V.    Belding,    358   Hi.    216;    Hooper  v.    Tr.lbot,    343   Id.    590). 
This  presuiaption  lb   augruented  by  the  testimony   that  appellant  had  no- 
body in  chtrge  of   raaintenance.      shlle  a  pnrty   operating  a  business  to 
whicn  the  i>ubllc   is    invited  is  not  an  insurer  of  the   safety  of  patrons, 
nevertnelesa,   it    Is  his   duty  to  use  reasonable  care  to  keep  the  premises 
in  a  reasonably  safe  condit.lon  uo   that  invitees  will  not  be   injured  by 
reason  of  any  unsafe  condition  of   the  prerais  ea,      (l^-evaney  v.   Otis 
Elevator  Co.    :^51  111.    28j    Antlbus  v.   '•'.   T.   arant  Co.,     -,:97  111.    App. 
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363),    and  a  failure  to  do  ao   la  manifestly  aotloneble  net^lig^nc* 
where   an  injui-y  result q   therofi*om. 

It  Is   to  be  noticed  tiw.t   ttie   teetl  ;ony  of    appellee  find  her 
husband  Is   thrt  the  door  was  propped  open  by   the  door  nolder  as 
they  fpproaohed  It.      Nobody  la    3iiOwn   iio  h^ve  oontaoted  the  door 
In  any  raaoner.     If  tlie    door  t;top  was;   In  proper  working  order  -jnd 
the  plunger  ■w.c.a  properly  depressed,   it  vould  h-^ve  continued  to 
hold  the   door  oijen.     vvhen   appellee's  riusbnad  inspected  it   ten  or 
fifteen  alnutea  after  the  ^aocidaiit,  the   plun.r,er  vms  depressed  a 
little  below  the  bottom  cf   tne  aoor.      If   tiie    ioor  holder  *as  in 
operytlng  ^iondition  and  the   trigger  h&d  ]2een  tripped,    the  internal 
apririi^  would  h3ve  dravai   Lhe   plunger  up.     The  oodi'  holder  is  not 
for  tiis   uoe  of  oustoaers  tc  be  operated  by  the:.-*  in  entering  or  le-ving 
the  store,   like   the  use  of  doorfc.      It  l^facility  of  the   etore  intended 
to  be  exclusively  controlled  And  operated  by   the  fafin'teaent  of  the 
store.     The  ffCt  that  the  partlcul&r  door  and  the  other  outer  doors 
^ers   all  propped  open,   tends  to  eho'*'   tlisy  '.-rere  propped  open  by 
eppellanu  or  its  agent,     la  so  doing,   it  owed  the   same  duty  to  its 
invitees  to  uae  reason '^ble  oare  for  tbeir  spfety  as  it  did  for- 
providing  cafe  sculpsent.     The  oonoiuRlon  la  inescapable   that  the 
plunger  v/.:3  not  aufflclently  depressed  or  that  scwe  defeot  in  the 
door  liolder  prevented  it   froa  continuing  to  hold  the  door  open,     A 
hypothesis  that  ths  trigger  a^y  hrwe  been  struck  bj'   some  p^iSserby 
is  not  cvidliibie  to  overcome  tills   conclusion,  for  the  reason  that   if 
the  door  holder  was  in  proper  operatinj^j  condition  such  ?\  C'>it?iot  woiild 
hBve  caused  ths  plunger  to  be  retrfiotf^d,   whereas  it   vras  partly  down. 


Cn  tne  subject  of  intervention  oy  a  third  P«rty,    the   aupr-'.'ae  Court    c^ 
^f'^o^M  of  Missouri  in  Hart  v,   luaery,   Bird,   Thayer  ijry  Goods  Co.,.;^o.  ^yfcQ  2  y  •^^ 


^33 

118  3,v,.   511,    aald  tiie  requirsiaent  that  tae  instiv mentality  be  uiiaer 


-S- 


>:.c)r- 


0J5 


^0- 


the  maii'-geiaent  and.  oontrul  of  the  defendant   dLoes  not  r.iean,   or  la 
not  llfflited  to,    actual  physical  control,   but   refero   ratner  to   the 
right  of  control  at   t/ie  ti:a2  the  neglliionoe  was  oom.aitted;   and  coa- 
sequently,    the   aere  posalblllty   that  aor.ie    third  -..araon  faljjht  have 
been  responelijle  for  the  netilijjexit  oonaition  of   the  instrumentality 
oauslng  tiift  injury  doe&  not  yrevcrit  the  rulti  from  applying.     Practic- 
ally  the   sa:.'ie  doctrine   appears   in  45  G.   J.   1212,    ::J)d   In   Ven  Horn  v. 
Pacific   Kefining  Co.,         0-7    Crl^Jt/fJ.T'  l'^^  '^^'^*   ^51. 

The   dootrlne  of  ros  Ipen  loquitur  is,    that  whenever  a  tning 
which  produced  r.n  injury  is   ch3v.  n  to  hnve  been  under  the  control 
and  isanagetaent  of   the   defendant,    said  the   oocurrencs  lii   aucn  ao   in 
the  ordinary  ooura®  of  events  does  not  happen  if  due  care  has  been 
exercised,    the  fnot  of  injury   itself  will  be  deeraed  to    afford  priaa 
facie  evideaoe  to  oupport  a  recovery  in  the  absence  of   any  explan- 
ation b^  the  defendant  tending  to  sao-w  that  the  injury  was  not  due 
to  hie    wroit  of  care.      {Sollenbach  v.   Bloomenthai  ,    341  ill,   539.) 
One  of  the  essentials   of  the   doctrine  is  thr^.t    it  must  appear  tnvt   the 
one  whose  n©tSlJ>BO^t  '*^^  ^s  c&used  the  injury  had  such  control  and 
aanageaent  over  the  Instrunientallty  csuaing  the   injury  th't   tiie   de- 
fendant v.ould  be  in  a  better  position  to  explain  the  cause  of  the 
act  cauaing  the   Injury  then  the  person  injured,   and  the  burden  is 
oaet  on   the  defendarit   to  explain  it  and   3hoK   it  v. as  not  hia  negli- 
gence  that  caused  the   Injury.      (Wilson  v.    East  5t.   Louis  d  Interurban 
Water  Co.,    ;i95  111.   App.    605.)      In  evoking  the   doctrine,    it   jaust   appear 
that   the   agency  causing  tho    accident   is    solely  under  the   ;aanr.(^e:aont  of 
the  defendant,   for  if  it  Is  partly  under  the  rarnatienjent  of   the  plain- 
tiff,   then  the  doctf'ine  could   not  be  Invoked.        (Odura  v.  Cora  Products 
Ref.     Co.,      17o   111.   App.    3'tQ,)  In  tlrils  cnse,   It    is  clear  that 

the     agencies     csualnis     the  accident     \ifere  the  door  checli     and 
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the  door  holder.     Tneae  v,ere  un-ier  tiis  ftrcluiilve  m-iu  ge.«jnt   and 
control  of   appeilcjit.     Xlie   door  Itsolf  woii  .-aerely     Uic    weapon 
operated  by  liiie   two  s^onoiea.     It  vr,3   not   liie  3-.u>.3  or   ti-e 
accident,      ^iic   t'o  Inotrumentalltleo  v/inJ.ori  oiuaeO   ':he   rcoident 
and  the  kaeulrig  of  tlie   door  prr.^p  ed  open  v/ere  uftder  tns    ia&r.r.gea9nt 
and  contixil  of  ?;ppell:u"it,      Swirjijini;-  ioor  o;--3ei?  cited  by   appells^nt, 
hcive  no  cpplioation  here.     In   -hose  oa^iee,   tr-e   doors   rre  operated 
by  the  public  who  thus   lake  part   in  their  -afins^efflcnt  and  control. 
No  auch  coiidltlon  evicted  here  at  the   tLUiH  oi*  the  scoldcnt .     In 
our  opinion,   the    facta   in  tills   cn«e  bring  it  v-lthin  the   ucotrine  of 
res   Ipsa  loquitur.      Txit;  ci-iia  that  aipeliee  mcb   "oound  tc    sbo«  the 
deuigeroua  Cvjndltion  had  exizlQil  for  juar  a  tirae  thPt   apvellsmt 
0hoald  ih'ive  rotice  or  it  Ik  not  aTail?ble  hero,   v-here  the  prssuraption 
la   tat  r,o  Inspection  v^ae   pYer  u^r■  dc  by   oppellftit    at   f.^y  tinse,    and  the 
reoord  ai^cws  It  had  no  one  v.ho  vaa  la  olicri^e  or  aaintenajtioe.     Thass 
factors  show  auch  ns^llgenos  rss  o.mnot  be  excused  by   ths  cl5t.lffi   that 
the  condition  ar^y  net   have  besn  of  auch  diiration  as  to  ocnstituta 
notice.     The   due  ur^re  of  ap-j)fell!-;'e  1l  not  ,-;ufi6tioa£d. 

Each  of  appellant's  iuotions  imposes   the   uxraen  ui-on  it   of 
showing;  that  the  evidence,    talen  iioit    atz«ongly  in  favor  of   .^psllsa, 
did  n  )t   make  a  prima  fp.cio  oass,     v;i:^re  thTc  is   g^videncs  in  the 
reoord  fairly  tending  to  support  the-   s'.ilsgs.tiojis  of  tiie  oo&pl-int, 
th-3  case  :ohojild  bo   subaitted  to  tlxe  Juri'.     All  that   the    evidesnce 
tondr,   to  prove  and  cl.1   jU3t  InTL^r^noas  to  be   ira.wi  fr-^n  it   in  ap-ellee's 
favor  ma^t  be   ta  an  aa  trues.       :hr.t  ia   t;lis  piroxiriptc  oause  of   the  injury 
is  ordinarily  c   rjueotion  of   fsot  for  t.is  Jury,      (Holloy  v.  Chicago 
Rapid  Trfinslt  Go.,    335  111.   154.)      :::v6n  If   it  bo  oonoeied  the  doctrine 
of  res  Ipsa  loquitur  doer,  not  .^rply  here,   the  evidence  in  sppellee'a 
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raV'jr  w«y  eufriolent;  to  require  the  iccues  to  be  aabiaitted  %o 
u  Jury.     Tbe   testimony  in  beiv;jir  of   nppellfint  ant  only  <Jid  not 
overoo;ae  tiie  prima  facie  oase,   but  rather   atrengtaened  it.      Tne 
trial  court  oozTootly  denied  e  oh  of   these  motiona  of    appellant 
and  tne  Judt^aent  vjill  be  affirmed, 

Judgr;ient   affirmed. 
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IN  THE  APPELLATE  COURT  OF  ILIJN0I3, 
SECOND  DISTRICT 


OCTOBER  TERM,  1941. 


313i.A.  259 


PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  In  Error, 

VB. 

HUaO  MATTEI, 

Plaintiff  In  Error, 


WRIT  OF  ERROR  TO  COUNTY  COURT 
OF  V/ILL  COUNTY. 


PiDFFMAN  -  P.J. 

Plaintiff  in  error  was  convicted  In  the  County  Court  of 
Will  county  ur»on  two  counts  of  an  information  charplnp  him   with 
violation  of  certain  riortions  of  the  Medical  Act  (Ch.  91,  Sec,i'\ 
16  i,  Para.  24),  Fine  wns  Imcosed  unon  each  of  the  two  counts. 
The  defendant  has  prosecuted  this  writ  of  error  to  reverse  the  K 
Judgments. 

The  coBiTjlalnlng  wltnefs  w-^p  one  Charlotte  Hermes.   She  vas 
in  the  emr^loy  of  the  Department  of  Registration  anr!  Education  of 
the  State  of  Illinois,  and  designated  as  an  Inspector.   She  re- 
cpivefl  an  assignment  to  investigate  plaintiff  in  error.  Pursuant 
thereto,  she  went  to  his  of^'ice  where  she  detailed  certain  pains 
and  bodily  afflictions  from  which  she  claimed  to  be  suf-^ering. 
She  gave  a  fictitious  name  and  address.   The  plaintiff  in  error 
proceeded  with  an  examination  of  the  investigator,  which  was  fol- 
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lowed  by  a  treatment. 

He  advertised  Mraself  af.  a  practltloir^r  of  napraoathy,  which 
Is  a  method  of  maesafre.  He  is  a  native  of  Italy,  nnd  prior  to 
leaving  that  country,  studied  medicine  for  two  y-^ars  with  the  view 
of  becoming  an  officer  in  the  medical  corps  of  the  Italian  Navy. 
After  coming  to  this  country,  he  attended  an  institution  In  Chicago, 
where  he  studied  the  science  of  massage,  and  subsequently  engaged 
in  the  practice  of  napraoathy  in  the  City  of  Jollpt. 

He  administered  several  treatments  to  the  Investigator  over 
a  period  of  time,  which  involved  the  acts  complained  of.   It  would 
serve  no  good  nurpoee  to  detail  the  same  here.  They  presented  a 
question  of  fact  to  the  Jury,  anr!  if  th<=  Jury  believed  them,  they 
constituted  the  violations  a^  charged.   Th?  investigator  went  to 
the  office  of  nlaini-lf-f"  in  error  with  a  -oredesigned  plan  of   bring- 
ing about  the  situation  which  resulted.   Thp  Jury  ha.'^  the  on-^ortunlty 
to  pass  upon  the  credibility  of  the  evidence,  and  the  trial  c-^urt 
the  advanta*  e  of  seeing  and  he^irlng  the  witness ee.  The  record  has 
been  carefully  reviewed.   Oral  argument  w^f  had  before  the  court. 
In  the  slate  of  the  record,  the  court  does  not  feel  Justified  In 
reversing  the  Judgments,  and  the  same  are  therefore  affirmed. 

Judgments  sf firmed. 
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(JEN.  NO.  968S  AGE^mA  NO.  3 


IN  THE  APPELLATE  COimT  OF  IIJIN0I3, 
SECOND  DISTRICT 
OCTOBER  TERM.  1941.  3  1  3  J. A.  2  6  0 


THE  PEOPLE  OF  THE  STATE        ) 
OF  ILT.IN0I3,  ) 


Defendant  In  Error,   ; 
DENNIS  KELLY, 


) 

VS'  )   WRIT  OF  ERPOR  TO  CIRCUIT  COURT 

OF  WILL  COUNTY, 


Plaintiff  In  Error 


.  \ 


HUFFMAN  -  P.J. 

Plaintiff  In  error  and  one  Evelyn  Welch  were  convicted  of 
conspiracy  before  n  Jury  In  the  Circuit  Court  of  Will  county. 

A  fine  wan  asaeesed  against  the  aefen(5ant  Welch.  Plaintiff 
In  error  received  n  fine  «nd  Jail  sentence,  from  which  he  prose- 
cut  eg  this  writ  of  error. 

The  defendant  below  was  charged  with  conspiracy  to  obstruct 
the  administration  of  Justice,  in  th-t  he  conspired  to  corrupt  a 
Juror  drawn  upon  the  refrular  panel,  which  v-c  to  try  a  criminal 
case  then  pending?  apalnst  him. 

Plaintiff  In  error  assigns  four  grounds  for  reversal,  namely; 
that  the  court  erred  In  excluding  orooer  evidence  offered;  that 
the  court  erred  In  restrlctlnfr  the  examination  of  the  defendants; 
that  the  court  erred  In  the  matter  of  Instructions,  snd  particularly 
In  the  giving  of  number  sixteen;  and  that  the  court  erred  in  over- 

-1- 


58r 


I'^^f) 


FI 


iC 


{ 

( 


'•fHT 


^O    .&"  foJIViTi-j     tT9W    rfol' 


\tt:^ 


^-■:=Sss: 


"  ^i^^^i^IUH 


^cf  ^««*riqa]700 


•  -Suo 
,  'if>  no  nut 


jatnaftffe'i' 


3f»6iX)' 


ruling  motion  for  new  trial.  We  h^ve  c«refully  reftfl  the  artsruraent 
of  counsel  for  plaintiff  In  error,  be'^rlng  upon  the  auertlon  of 
the  flrf?t  tvo  assignments,  that  the  court  ImDrooerly  exclurled 
evidence,  and  that  the  court  Improperly  restricted  the  examination 
of  defendants,  as  well  as  the  record  In  reference  thereto.  We  do 
not  perceive  wherein  plaintiff  In  error  was  prejudiced  In  the  ahove 
respects,  and  are  not  Inclined  to  disturb  the  Judgment  xi-oon   either 
of  those  points. 

Instruction  number  16  Is  set  out  In  the  brief  of  plaintiff 
In  error,  to  which  he  Interooses  assignment  nunber  three.  It  has 
to  do  v.'lth  the  teptlraony  of  an  accomDllce,  and  the  rule  relative 
thereto.  In  eupnort  of  his  objection  to  this  Instruction,  plaintiff 
in  error  urges  the  case  of  People  v.  Rongettl,  338  111.  56,  65.  vr© 
do  not  think  the  Jury  v/as  prejudiced  by  the  giving  of  this  Instruct- 
ion.  It  advised  them  that  the  law  was  that  the  testlmonv  of  an 
accomollce  was  liable  to  grave  suspicion,  and  that  they  should 
always  act  uDon  such  testimony  with  great  care  and  cnutlon,  and  sub- 
ject It  to  careful  examination  In  the  light  of  all  the  other  evidence 
in  the  case.  Ve  think  this  duly  advised  the  Jury  as  to  the  rule  and 
if,  under  such  circumstances,  they  saw  fit  to  give  Cf'edibllity  to 
such  testimony,  it  was  within  their  province.  No  argument  is  made 
with  respect  to  any  oth^r  instruction. 

The  evidence  was  brief,  and  presented  sn  Issue  of  fact  for 
the  Jury,  which  they  have  passed  uoon.  This  court  is  not  inclined 
to  disturb  the  verdict. 

The  Judgment  Is  therefore  affirmed. 

Judgment  affirmed. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOKD  DiaHRlGT 


313I.A.  260^ 


October  lena,  A.  D.  1941, 


KALTRR  JOHIUOK,  Administrator  of 
the  Estate  of  Doris  Johnsoni  de- 
ceased, 


Appellee, 


V. 


pR:\NCis  3,  Mcknight  and  morton 

SALT  GOMP/^Y,   a  corpor-'tlon. 


WCIS  3.    KIoKNIGHT, 


Appellant. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
WINNEBAGO  COUNTY. 


iX)V£,   J. 

This  appeal   is  from  a  judgnjent  of  the  circuit  court  of 
Winnebago  County  for  44000.00,  rendered  on  a  verdict  of  a  Jury, 
a^-ainst  Frfjioia  t>.   MoKnlght  on  account   of  the  death  of  Doris  Johnson 
who,   while  riding  a  bicycle  after  dark  on  St  ate  ftoute  No.   2,   rbout  six 
or  seven  miles  south  of  Hookford,   was  struck  by  an  automobile  driven 
by  appellant,    and  died  from  her   injuries.     The   suit   vvRo  e.j^-ainst 
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appelltint  and  Morton   Salt  Company,  v/hoee   Insignia  vae   on  the  auto- 
mobile which  appellant  voa   drlvinti  at  the   time  of  the   Occident,    but 
this  defendcnt  -..as  (^-ranted  a  severpnoe. 

fhe   points  argued  for  reversal   ^re  that    appellee  f  -  iled  to 
prove   the   decedent's  due  cnre;   failed  to   prove  any  negHtrence  of 
appellant;    that   the   trial  court  erred  in  the  aclmiaslon  and   rejection 
of  testimony  .in  refusing  to  allow  the   Jury  to  taJce  with  them  an  exhibit 
upon   their  retlij^ent  and  in  the  giving,    modifioation  and  refus-l  of 
instructions. 

State  Route  No.    2   la    a  winding  road  paralleling  Rock  River. 
The   teBtlmony  is  not   olerr  r,s   to  its   eraot   direction  at  the  plfce  of 
the   accident,   but   aost  of   tiis    testiaony   indicatea   ttiat    it    runs   approxl- 
tiiatel^   east   ond  v/est,   curving;  to   the   south  v.-here   tne   accident   occurred. 
A  short  distance  to  the   east,    a  road  i'nown  ae  the   Prairie  Road  runs 
north  from  the  p.wement,    but   doea  not   continue   south  of  it.      In  the 
northeast  corner  of  the   intersection,    about  ei^ty  feet  etet  of  the 
Prairie  Road,   is   a  filling  station  and  store  operated  by  J.    K.   Frisk. 
Directly   across  from  the    store   is   the    "Hidden  Inn  Road"  running  south. 
The  deceased,    a  girl  of   sixteen  years,    lived  ".t   home  v/ith  her  parents, 
and  eight  brothers   and  sisters.      All   of   the  brothers   rnd  sisters, 
except  one  slater  eighteen  years  old,    werg  younger  than  Doris.      The 
family  lived  on  the  north   side  of  State   Route   No,    2  a  short  distance 
west  of  the  Prairie  Road.      The  decedent  wa;^   a.  strong,   healthy  girl 
of  excellent  habits.      She  worked  on  the   frrni,   milking  cov.'s,    driving 
the  harvester,    loading  hay  and  doing  other  farm  v.-ork.      She   attended 
hlg^  school  in  the   (^ity   of  Rockford,    gjing  from  her  hoiae   and  returning 
on  a  bicycle,    through  busy  streets,    :-;nd  had   ridden  a  bicycle   for   six 
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or  seven  ye  era*      3he  was  a  brlt^ht  girl,   Interested  in   athletic  sports 
nd   the  teetimony  of  dlB Interested  wltneoses  shova  she  vao  n  crreTxxl 

person. 

About  6;0G  ?.   M.   on  October  23,   1940,    she  rode  her  brother's 
new  bicycle  to   the  Friak  store  and  purohiised  laotches  and  crookere* 
It  was  quit©  dark  end  the  lit,;iitB  outside  were  lighted.     The   proprietor 
teotll*led  he  went  out  to   aee  the  nev.'  blcyble  ^nd   observed,    ae  Doris 
left,    as  iihe   rode  west,    a  llH;hted  head  li^iht  on   It;    that  ne   last  saw 
nev  rdlve  v.s   "she  was   ?jibout    !.n  the  middle  of  the  Prairie  Rond. "     This 
indioateo  tb^t  she  wa;?  tiien   on  tlx;   north  or  right  hnnd   side  of  the 
rord.      The  point  aentloned  Ih    -bout  one-tiUrd  of    the  vay  between  the 
store  and  where   sIb  was  struck  by  appellajit's  car. 

Frisk  testified  th't   Just  rfter  he  re-entered  the   store  he 
heard  a  crash,   vent   to    the  door  and  saw  appellant's  cs-r,    stopped  at 
'.  forty-five  fxegree  angle  across  tiie    road,   headed  toward  the     entrance 
to  the  Hidden  Inn  Road,  v/lth  moBt  of   the   c  r  on  the   oeraent  highway; 
that   ijppellant  ran  out  of  the   oar  across  the  hlyhWEiy  to   the  north, 
oaae  right  back,   asked  the  witness  to  Cf5ll  en  arabulsnce  or   a  doctor 
and  said  he  had  hit  a  girl  on  a  bicycle j   that    appellant  was  very  amch 
excited  and  said  he  saw  the  bicycle,   but   too  1  te  to   avoid  the   accident; 
and  that  when  appellant  came  closer  after  stepping  out  of  tne  car,    the 
witness  sow  a  red  tail  light  down  the  hill  on  the  road  west,    but  did 
not   see  cny  car  pass  him. 

The  decedent's  body  rnd  the  articlee  purchased  were  found 

in  the  dltoh  nbout  fifteen  feet  north  of  the  ps^veioent  and  about  180 

feet  v.est  of   the  Prairie  Road.     The  bioyble  lay  nbout  twenty-five  feet 

farther  north.     The  body  of  the  deceased  v.&s  badly  raongled     nd  botn  bones 

a 
of  the   left  leg  were  bI^^ken.     There  was/deep  lacoration  of   the  left 
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temple  and  a  deep  flkull  fracture  of  the  Icfl  tempo r^'l  region,      ohe  had 
multiple  lacerations    ^xxd  abraelony  over  the  entire  body  and  q  deep 
lacerntlon  of  tlie  rlgiit  thigii  about  tai   Inches  long,     3rie  lived   "bout 
six  toura.      There  w  a  no   blood  or  fie  ah  on  tlie   pavement.      There  was 
blood  over  the   left  side  of  the  o-ir  end  blood  rj-id  flosh  on  the   left 
fender,  -AUioh  waa  crumpled. 

Two  deputy  sheriff  a  arrived  omrtly  after  the   accident.     Otie 
of  theai  testified  appellant    told  him  he  did  not  aee  the   girl  and  did  not 
know  what  he  had  hit;   that  appellant   fjuld  he  >.aa  (joing  hoiae   and  did  not 
kiiovi  how  fast  iie  \<&b  going,   but  waa  late,   and  maybe  driving  c  little 
faster  tlum  usual.     The  other  deputy  testified  appellant  told  him 
he  did  not  aee  the  girl  until  it  vas  too  l^te  to   avoid  hitting  her, 
ond  thet  he  did  not  see  eny  other  traffic  oonilng  at   the  time;   that 
the  witness  heard  him  scy  he  did  not,   know  vhether   he  or  the   girl  was 
in  the   rifjiht  or  which  side  of  the  road    Bhe  \'nii  on.      Both  of   then 
testified  they  used  a  fla^h  light  and  s&w  no  Hkld  mfrks  on  the 
paveiiient;   that  appellant's  cpr  vse  standing  on  the  pavement,    extend- 
ing out  to  the  middle  line,    substentiplly  ?s  testified  by  Frisk; 
and  that   -bout  twenty  or  tiairty  minutes  after  they  arrived,    they 
aioved  it  off  the  pavement*     A  vdtness  for  sppellsnt  testified  the 
oar  was  in  the   entrance  to   the   Hidden  Inn  Hor=d  with  only  a  little 
of  it  on  the  hitjhvfay  b<?fore   the   deputies  came.     Appellant  denied 
naking  the   etatemcnts  testified  to  by  the  deputies,    and  stated  he 
said  ho  vf  L   on  the  right  aide  of  the  road  near  the   pl^"-^^  line, 
driving  forty-five   to  fifty  miles  an  hour. 

The  next  morning,    between  6:00  r^nd   7:00  o'clock,   Frisk 
and  Herbert  '  ?rner,    a  neighbor,    examined  the  p^-wement.      They  testi- 
fied they  found  black  skid  isririts  extending  from  a  point  about  170 
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to   175  feet  west  of  the  Prairie  Rord  in  a  curve   from  the   north 
side  of  the  pavenent   to  the   plaoe  where   appellant's  oar  was   stop- 
ped.     Frisk  testified  the    uarks  oame  directly  to  where  the  cap 
stood.      Warner  testified  the   marks  went   In  and  made   a  hole  where 
the   front  wheels  were.      The    testimony  of  each  of  them   shows  th^t 
both  skid  marks  were  nortii  oi    \.ac  center  line   of   the  psveraent  for 
some  distance  eaat   of  the  place  of  the   accident. 

A  statement,   written  by  Albert  Krler  and   signed  by  Frisk 
on  October  25th  was  Introduced  in  evidence  by   appellant   to  impeach 
Frisk,      The   statement  recites:      "A  aoment    after  this   crash  I  saw 
a  tail  light  on  a  southbound  car  ^Ing  down  the  hill   just   south 
of   the   intersection  Just  before  the  northbound  car  had  stopped. 
There  were  no  skid  marks   on  the  pavement.      I  h&ve  read  the    eoove 
and  find  it  to  be   true."     Frisk  t' stifled  he   did  not   look  for 
skid  raarka  on  the   ni^jht  of  the   accident;   thr.t  he  did  not    rer.d  the 
statement  he   signed;   that   it   was   road  to  him  and  he    just   signed 
it,    rnd  as  far  as  he  could  reifleaber  :.e  said  nothing  about  skid 
marks.      Krler  contradicted  a  part  of   the  testimony  of  Frisk,    but 
did  not  directly  testify  that   Frisk  read  the   statement.      It  was 
obfious  that    if  Frisk   said   anything  about   skid  marks  he   meaxit 
that   he   saw  none   that  night,    ajid  the  most  charitable  view  of 
Krler' s  testimony  is  that  he   misunderstood  Frisk.      Nobody  contra- 
dicted the   testimony  of   Frisk  and  Warner  thrt   the   marks  were   there 
the  next    lomlng.      It  is  not    shown  that   the  deputies  examined  the 
place  where  the  laerks  appeared,    and  the   fact  thot   they  were  black 
.aay  well   account  for  their  failure  to   see  them. 

Appellant  claims    the   testimony  of   Frisk  and   "i'smer  as 
to  seeing   che   skid  marks  the  next  morning  was  incompetent  on  the 
ground  that  other  cars  had   passed  over  end  stopped  on  the  highway. 
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The  contention  is  untenable.      Cr-rs  passing  In  either  direction  or 
iitopplng  where  ap;  ellant's   car  stood  would  noz   raake  marks  of   that 
character.      In  Klrsch  v.   Ford,    1  New  Series  Neg.   &  Gomp.   Gaaea 
633,   cited  by  appellant,    it   v^aa  held  tht  t    testimony  v;a8  not   ad- 
missible  as   to    skid  lasrks  attributed  to   c-.  oar  wiilch  did  not  arrive 

t   the   piece  of    the   accident  until  en  hour  and   a  half   after  it 
occurred,    and  the  car  had  been   removed  pnd  other  traffic  hed  passed 
over  the   highway  during  the    interim.     Obviously  liiat   case  is  not 
persuasive  here.     Likewise,   Gox  v,    Jreher,    2f5  111.    App.   323,    holding 
that   skid  marks   alone  were  not  suiiicient  to   show  wilful  and  wanton 
conduct,   v;here  there  wac  no  other  evidence   to  support  the  charge,   is 
not   applicable.      Other  cases  cited  by  appellant  where  it    i&  held  there 
can  be  no  recovery     where  no  negli^^ence  of  ths    defendant  was  proven  are 
in  the  saue  category.      In  Pohl  v.  ^i^waBwC'soS  111,    App.   440,   where   tire 
marks  were  not   seen  until  the   day  iifter  the    accident,    the  court  held  they 
were  competent  evidence.     Unuer  the  circumstances  sirwwn  in  this  case, 
the   testimony   as   to  the   tire  marks  was   admissible. 

As  to   the  tail  light  seen  by  Frisk,    as  we  view  the   matter, 
whether  he  saw  it  immediately  before  or  after  appellant's  car  stopped, 
is   of  no   consequence.      The   claim  that  a  obt  bearing  it  ralt:ht  have 
stiuok  the  decedent,    throwing  her  into  appellant's  path,    or  that 
it   might  hAve  caused  her  to   swerve  onto  tue  wrong  side  of  the   road 
IB  without    fovindation.        The  first  clsim  is    refuted  by  the  f -ct 
that   there  vbs  no  blood  on  the    pavement.      The     skid  TTks   show 
appellant's  car  was  on  the  north  side  of  the  center  line.     If 
another  car  was   then   r^-saing,    the  result  would  hnve   been  a  head  ^^ 
collieion  between  it  find  appellant's  car.     If  another  car  had 
already  passed,    cnusing  decedent   to   a-erve  onto  the  wrong  side  of 
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the  pavement,   appell.int's  car  vould  hove  alsaed  her.     Moreoyer,   lie 
he  did  not  deny^  telling  one  of  the   deputies  thet   he   aaw  no  oth'^  r 
traffic.     The  logical  inference  frora  nil  the   tRStiraony  is  the.t  if 
the   lii^ht  frisk  aaw  uat)  v.  tail  light  on  a  oar,    the  car  had  passed 
rfter  tiie   rocident   vdthout   being  noticed  "bn    (.-ppellant  in  his 
excite  ent  or  toy  Frisk  v;liile  he  was  etill  in  the  store.     It  is 
also   t;Q  bo  obeerved  thet   the  record  does  not  indicate  the    lignt 
was  not   on  a  err  that  migi-it  hJ^vi;  corae  onto   the  pavement  after  the 
accident  and  heyond  whsr.;  it  occurred.     The  testimony  as  to  the 
light  does  :.ot  tend  to  show  the  decedent  was  not   exercising  due 
care  or  that   appellant  was  not  guilty  of  negligence. 

While  the  Uirden  of  proving  tlist  decedent  was  In  the 
exezHSise  of  due  care  for  her  ov/n  aafety  vas  upon  appellee,    that 
fact  need  not  be  established  by  direct  &nd.  positive   testiiaony, 
but  laay  be  inferred  from  all  the  f^'Ots   snd  oirouastances  shovn  to 
exist  prior  to   and  at  the  time  of  the    injury.      (Schaffner  v,   Massey 
Co.,   270  111.   207.)       Where  there  Is  no  eye  vAtness  to   a  fatal 
aocideiit,    sKCept  the  defendant   who  csused  it,    tT^l  wr^  ii:   con- 
sequently inooapctont  to   testify,    evidence   that  the  decedent  was  a 
careful  person  is   Gurapetent  on  the    question  of  c3ue   oars.      (Young  ▼. 
Patrick,    323  111.   200|    Stollery  v.  Oicero  Street  i^ilway  Co.,    243 
id,   290.)     By  appellant's  o-wu  &LUil«s,*v>n  hs    <  as  driving  &t  least 
forty-five  to  fifty  miles  per  hour  on  a  curve   in  the  dark.     There 
vas  no  blood  on  the  :_:r^ejnent,   wriich  strongly  indiO'tes  that  decedent 
was  struck  on  the  north   edge    of  it.     Ker  head  light  was  lighted, 
and  when  last  seen  olive   she  \vas   on  the  proper  side  of  the    road. 
She   was  ft  careful  person.      <ben   there   is  any  evidence  which,   taken 
with  its   reasonable  inferences  in   the   aspect   aost  favorable  to  the 

-7- 


V'»«1C'1 


^r»ji*c 


*it   -f 


;r.u!» 


"  ■■'-5 

^;-  tooa 


..:;»■:  J. •, 


.fJO 


.laaSeiQ  dd  tfOA  ^««ia.  foal 


.▼  U^'C 


"l^h  rtrl 


art. 


plaintiff,    tends   to   show  the   exercHe  of   due  care  on  the   part  of 
the  deceased,   the  question  of  due   care  la   one  for  the   Jury,     '.hether 
thero   Is   "ny   ouch   evidence  la   a  queutlon  of  Inv;.      (Dee  v.   Glty  of 
Peru,    rH3  111.    56.)     M?jilfestly  there  vi.n,s  evidence   In  tMs   case 
which  required  the  question  of  due  cnre   to  be   subraltted  to  the   Jury 
snd  when  all  of  the  testliaony  1&  considered,   the  conclusion  trirt   the 
verdict  is  not   against   the  .aanlfeat  weig):it   of  the   evidence  is  In- 
escapable. 

Anotlier  contention    that  la  without    laerlt  is  th.^t   the 
court  comraitted  reversible   error  in  periaittlng  t'le  witness  Smith 
to  testify    to  an  ercoessive   speed  ijf   appellant's  car  five   minuteB 
before   the   accident.      At  the  close  of  the   testimony  for  appellee, 
the  court  informed  the   jury  the    teat-lmony  was  stricken  and  orally 
instructed  tlmm  to  disregard  it    entirely.      Tlie   saine   direction   to 
ditregard  stricken  testimony  v«as  repeated  in  the  written  instructions. 
The   court  slro  refused  to  perralt  another  occupcjit   of  Smith's   car  to 
testify   to  the   aaoie  f:.ct.      Under  all  these  circumstances  and  the 
repeated  instructions  of  the  court,    there  was  no   prejudice  to 
defend&nt    (Chicago  &  Grand  Trunk  Hailv/ay  Go,   v.      Oa=inowski,    155 
111,   189.) 

Appellee's  exhibit  7,   a  photograph  of  the    left  side  of 
appellant's  oar  jacked  up  in  a  garage  with    the  leit  front  ^.vheel   removed, 
was  admitted  In   evidence  over  objeciiioa  that   the  c^r  was  not  in   the 
some   condition  ao  when  the  r.ccident   iaappened.     It  is  not  clai^.ed  the 
car  was  not   in  the   s.-^ibg  condition  except  thr^t   the  vneol  had  been 
removed.      Heaoving  the  wheel  viould  not   chsrige   the   apienrance  of   the 
fender   or  the  side  of  the   err,   the   condition  of  whloh^  showing  the   blood 
and   flesh,  was   the   only  purpose  for  which  the  exhibit  -was  introduced. 
There  was  no  prejudice  to  appellant  in   adraitting   this    photograph  in 
evidence. 

Refusing  to  allow  the    Jury  to   take   the  written  statement  of 
Frisk  to  the    Jury  room  was   not    error.     It  contained  statements  upon 
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which  it  wa'=  not  sought    to  impeuch  him  and  upon  vhich  there  vat  no 
teetiiaony.     It  v.'?.i.   not   read  in  evidence,    and  therefore  ie  not   within 
the  terms  of   aeotion  67  of    tne  Civil  fr-otioe  Act,      (People  v. 
Clerk,    5ui   iii.    428   (452.)      Tiie   praotioe  of   allov/ing   such  papert 
to  be  taken  by   tne   Jury  vas  condemned  in  Whitney  v.   Whitman,    5 
Matis.    404,    and  Pa^-e  v.   ■..'iieel^. ,    5  -'i.   H.    91,   cited  with  approval 
In  Rawson  v.   Oui-tls,   13  111,    456   (482-3). 

Appellant  called  the  mother  of  decedent    as  an.  adverse 
vltness  under     section  60  of  the  Olvil  Fmctice  Aot.      3h©  testified 
that  at   the   coronsr^a  inquest   3he  stated  that    soon  after  deceaent  left 
to  go   to  the  store,    one  of   the  other  childi^n  said  Doris  had  been 
hurt;    th£t  she  did   not  e;ive   it  muohtboaght  as    Ghe  had  fallen  off   the 
bicycle  so  laany   times   and  hurt  her  k&ee,    &nd  she    thought  it  'was   juat 
another  one  of  t]:i0  3e  bumps.     On  crosa-examination,    she    testified 
that    Dorifc   had  ridden  a  bicycle  six  or   seven  yes^rs,    vnd  fell  off 
sometiaies  as   every  child  does;    thrX    she   rode  to  the   Rocicford  hi^h 
school   "rigiit   through  the   main  street"  because   tnere  v,8re  no  nllls; 
and   thet  she  was  a   j^ood  bicycle   rider.      Appellant  .«Ksirfc»e   that  this 
qualified  him  os    an  occurrence  -vvitness.      Section  2  of  the   Evidence 
act  provides:  ~i/.— 

"Ko  party  to    any  civil  action  ***  sahll  be   allowed  to 
testify  of  his    own  nsDtion,   or  in  his  ov-ti  beaalf   ***  when 
pj\j  adverse  perty   bues   or  defends   as   the  executor,    ad- 
ninisti'stor,   heir,    legatee  or  devisee  ***  of   sny   deceased 
parson,   unless  wnen  c  lied  as   «.  witjieos  by  such  adverse 
party  so    suing  or  defending,   and  also    except  in   the  fol- 
lowing cases,   namely:   *** 

Third:     when  in  any  such  action,    suit  or   i roceeding, 
any   such  party   suing  or   defending,    as   aforesaid,    or  any  per- 
sons h'ving  a  direct  interest   in  the  event   of   such  aotion, 
suit   or  proceeding,    shall  testify   in  behalf  of    such  party 
so   suing  or  defending,    to    pny  conv-ra-tion  or  transaction 
with  the   opposite  party  or  parties   in  interest,    then    such 
opposite  party  or  prrties   in   interest   shall  also  be  per- 
il t  ted  to  testify  as   to   the  BP.me  conversation  or  trans- 
action. " 

In  the  first  place,    deitedent's  mother  did  not    testify 
to    'ony  conversation  or  transaction"  with  the  opposite   p?^rty.      In 
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the   eeoond  plaoe,    the  wltneso  was  n.  ver  ?!t  any  tine  called  In  hor 
own  behalf  or  In  behalf  of  appellee  as   to  the  habits  or  carefulness 
of  the  decedent.     It  Is   obvljus   that   the   exception  in  paragraph 
2  was  not  desitjned  to  -errait  one  party   to  call  an  adverse  ;  :-rty 
for  the  purpose  of  opening  up  a  question  in  order  to   enable  the 
party   calling  the  witness  to    testify  concerning  tlie   question. 
ouch  a  practice  would  in   effect  nullify   the  first 
part^  of   the    section.     Xhe  exception  in  the  third  paragraph  plainly 
meana  only  that  when  an  interested  party  testifies  in  his  own  behalf, 
that  is,   takes  the  witness   stand  of  his  own  action,    as   to   any  con- 
versation or  transaction  with  the  oppostive  pcrty,    then  the  bar 
is  removed  from  such  opposite  party  as    to  such  conversation  or 
transaction.     Express  exceptions  are  not   to  be  construed  as  em- 
br^olng  anything  beyond  their  terras.     Appellant  was  not   a  competent 
occurrence  witneae.      (Combs  v.  Young-g,281  111.  App.   339.) 

An  instruction  is  complained  of   that  told  the  Jury: 
»The  law  presumes  such  kinsmen   (father,    mother,   brothers  end  sisters) 
have  8uatalned  sooe   substantial  damages  from  the   fact  of  their 
relationship  alone  and  the  death  of  Doris  Johnson."     There  is   such 
a  presumption  as  to  parents  or  line  oa  next  of  kin.      (Olty   of  Chicago 
v.   Heslng,  83  111.   204;  Grace  &  Hyde  v.   Strong,   127  111.  App.   336j 
Wilcox  V.   Bierd,   330  111.    571.)     The  presumption  does  not  extend 
to  collaterals.      (Fr^inkov.   Crosby,   2V8  111.  App.   416.)     when  all 
the  next  of  kin  are  collaterals  and  they  have  not   received  i.'«ouni:  ry 
aid  from  the  decedent,   only  noiainal  daraages  tre  recoverable.      (Hhoada 
V.  Chicago  and  Alton  rlailroad  Co.,    227  111.   328.)      In  a  death  oase, 
such  as  tills,    there  is  no  se.-aration  of  daja-ges  to  be  r-ssesnod  by  the 
Jury.     The  verdict  and  Judgment  are   for  one  gross  aiaount,   irrespective 
of  the  number  of  the  next  of  kin.      (Garnhart  v.  Reeves,   288  111.   App. 
159.)     In  Grace  &  Hyde  v.   3trong,    supra,   the  decedent   left  surviving 
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the   eeoond  plaoe,   the  wltneso  was  n.  ver  -t  r.ny  tl.ae  called  In  her 
own  behalf  or  in  behalf  of  appellee  as   to  the  habits  or  carefulness 
of  the  decedent.     It  is   obvious   that   the   oxoeption  In  paragraph 
2  wae  not  desii^ned  to  permit  one  party   to  call  an  adverse  P'xty 
for  the  ptarpoee  of  opening  up  a  question  In  order  to   enable  the 
party   calling  the  witnese  to    testil'y  concerning  the   question. 

Such  a  practice  v/ould  in   effect  nullify   the  first 
part^  of   tile   aootlon.     The  exception  in  the  third  paragraph  plainly 
raeans  only  that  wrien  an  interested  party  testifies  in  his  own  behalf, 
that  is,   takes  the  witness  stand  of  his  own  motion,    as   to   any  con- 
versation or  transaction  with  the  oppostive  porty ,    then  the  bar 
is  removed  froa  such  oj^posite  party  as    to  such  conversation  or 
transaotion.     Express  exceptions  are  not  to  be  construed  ac  em- 
brroing  anything  beyond  their  terras.     Appellant  was  not   a  competent 
occurrence  witness.      (Combs  v.  Young-g,281  111.  App,   339.) 

An  instruction  is   complained  of   thr.t  told  the   Jury: 
"The  law  presumes  such  kinsmen   (father,    caother,   brothers  end  sisters) 
have  BUritalned  socie   substantial  damages  from  the   fact  of  their 
relationship  alone  and  the  death  of  Doris  Johnson."     There  is   such 
a  presumption  as  to  parents   or  lineal  next  of  kin.      (Glty   of  Chicago 
V.   Hosing,  83  111.  204;  Grace  &  Hyde  v.   Strong,   127  111.  App.   336j 
Wilcox  V.   Bierd,   330  111.    571.)     The  presumption  does  not  extend 
to  collaterals.      (Fr^ankov.   Crosby,   878  111.  App.   416.)     when  all 
tne  next  of  kin  are  collaterals  imd  they  have  not   received  pecuniary 
aid  from  the  decedent,   only  noiainal  daraages  i  re  recoverable.      (Hhoada 
V,   Chicago  and  Alton   riailroad  Co.,    227  111.   328.)      In  a  death  case, 
ouoh  aa  txiis,    there   is  no   separation  of  daiar.ges  to   be  .issesaed  by  the 
jury.     The  verdict  and  Judgment  are   for  one  gross  a.-jount,   irrespective 
of  the  number  of  the  next  of  kin.      (Garnhart  v.  Reeves,    283  111.   App. 
159.)     In  Grace  &  Hyde  v.   Strong,    supra,   the  decedent   left  surviving 
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hira,   his  pnrentB  and  fourteen  brothers  ond   olotora.     On  uppepl    to   the 
;:>upreae  Court   (224  111,    630)   It  waa  contended  the  verdict  rnd  Judi^aient 
for  *2000,00  wae  unvmrranted  becimse  the  evldeno     showed  the  deceased 

ae  contributing  only  to  the  ^uvport  of  his   father  arvi  mother.     The 
court  oald  of  thla  contention:      "Aa  there   Hr ^evidence   tending  to  show 
that    ao:i«,    'it  leaat,    of   the   no.yt  of  kin  of  deceased  hnd  sustolned  a 
pecuniary  Iobg  by  his  derth  it  cannot  be   said  that  no  more  tmn  nonilnal 
dafflftges  could  be   iilloi»/ed, "     ojad  the  Juagraent     was  affirmed.      In  thla 
case,   in  ©ddition   to   the  presumption  In  favor  of  the  parents,    the 
evidence  shows   thrt   decedent,   by  her  farm  Irbor,  vas  contributing  to 
the  support  of   the  family,     %'hlle   the  instruction  yfas  not     technically 
aoouraie,   appellant  suffered  no  prejudice  from  it.     Other  instructions 
told  the  Jury  thst  pecuniary  loss  in  the  measure  of   damn  gee, 

Another  Instriictlan  waa  in  the   language    or  section  70 
of  the  Injuries    Act,  which  provides  th  t  the  j\iry  raay  give  such 
aamages  as   they  ah^-^ll  deeta  a  fair  and    Just  co.'opensatlon  with  refer- 
ence to  the  pecuniary  injuries  resulting  froa  such  death,   to  the  next 
of  kin  of  such  deoeesod  persons,  not  exceeding  the  sua  of  110,000,00. 
The  olaira  that  it  is  erroneous  for  the  same   reason  ns  rn  instiniction 
In  Saker  &  Reddlok  v.   Surarafirs ,    201  111.   52,  c  ^^nnot  be  uphold.      In 
that  case  the  court  gave  an  instruction  substantially  in  the  words  of 
the  Dram  Shop  Act,    otating   the   liability  to  be   for   all  dPrn?  ges  sua- 
talned,    "and  in  this  case  not    exceeding  the   sum  of    55000.00,*     The 
court  held  the  instruction  was  erroneous  in  substantifdly  telling 
the  Jury  the  defendants  were  liable  for  the  dasiages  ^awta*«»d  not 
exceeding  the    sura  of  ^5000. 00,  v/ithout   proof  of  the  necessary  f   cts, 
and  aertly  because  the  statute   provided  for  a  liability.     The 
instruction  in  the  case  at  bar  v^-s  not  of  the   peremptory  character 
of  thnt   instruction.      It  made  no   reference  to  this  case,    but  waa 
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uierely  In  the   language  of  tho   Statute.      Hot    being  of  a  pereraptorj 
nature   it    was  unnsoescary  th^t   It  include  all  the  eleaente    for   a 
recovez^.      In  Scally  v.   Flannery,    292  111.    App.   349,    an  instnaotlon 
v/a5  condemned  v/hich   told  the    juro'    th-t    certain  rates  of    ^pesd  -'ire  by 
statuoe  m.^de  prlaia  facie  evidenco  that   the   driver  vag   travelling 
at  a  rate  not   reaBonable  and  proper,   beoeuse  the  matter  of  speed  wes  one 
of   the  prime  questions   in  the  case.     Neither  of   thcee   oases  is   oontr filing 
here.      An  inetruotlon   repeating  verbatim  a   section  of   the  statute,    even 
though,    in  itself,    misleading,    does   not  reouire  ri.  revere-?!  of   the    Judg- 
ment,  where,   bb   iiere,   otiier  inatrjotions   B;:^ecificaliy  stating  tne  law 
applicable   to   the   facts    sppenr  in  the    record.      (r'eople   v.  -^SftgB^t^**'-' 
374  111.   E92;   White  v.   People    179  id.    356.)     Giving  en   instruction 
in  tne  language   of  the   str_tute  under  circurustances  siailsr   to   this 
case,    is   not  error.      (Deming  v.   Ghicrgo,   321  111.    341.)     Complaint 
is   made  as   to    the   modification  of  other   instructions   by   omitting 
reference  to  pecuniary  benefits  end  clue  csre  of  plaintiff's  intestate. 
The  matter  omitted  is   covered  by  other    given   instructions. 

While  it   seias   Inevitable   thPt  minor  errors  vill  creep 
into   every   contested  trial,    such  errors  are  not    sufficient  for 
reversal  vhers  there  he  a  bc?n   -•  f?lr  tri«l   and  substantial    justice 
has  been  done.      v;e  find  no   reversible   error  in   the  record.      The 
Judgment  of  the  circuit  court   is    therefore  affirmed. 

Judgment  fiffiiMned. 
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AT  A  ter:(  of  the  appellate  court, 

Begun  ,-nd.  held  r.t  Ottw;a,  on  Tuosdr.y,  the  3rd  day  of  February,  in 
the  year  of  our  Lord,  one  thousand  nine  hundred  and  forty-two 
v'ithin  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  the  HON.  BLAIl'E  HUPTMAN,  Presiding  Justice 
HON.  FRANKLIN  R,  DOVE,  Justice 
HON,  FFi:D  &,  WCLB'E,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
E.  J,  -.^LTER,  Sheriff 


313  I.A.  260 


BE  IT  REMEifflERED,    that   af  terv/c-rds ,    to-v/it;    On   MAR  2  "  IflA'? 
modiried  and  amended 

thy  Opinion  of  the    Court  tras   filed  in  the   Clerk's  Office   of 
said  Court,    in  the  words  and  figures   folloxiring,    viz: 
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GEN.  NO.  9733  AGENDA  NO.  32 


IN  THE 

appellate  court  of  illinois 
seco:m;  district 


October  Term,  a.  D,  194^ 

WALTER  JOHNSON,  Administrator 
of  the  instate  of  Doris  'J^ohnson, 
Deceased, 

Appellee 

Appeal  from 
TS  Circvilt  Court, 

Winnebago  County, 
FRAI^TCIS  Mcknight  and  MORTON  SALT 
CO.,  a  corporation, 

Appellants 

DOVE,  J:  V 

This  appeal  is  from  a  judgment  of  the  circuit  court  of  Winnebago 
county  for  #4»000.00,  rendered  on  a  verdict  of  a  jury,  against  Francis 
S.  McKnight  on  accovmt  of  the  death  of  Loris  ^Tohnson,  who,  while  riding 
a  bicycle  after  dark  on  state  ikiute  ^o.  2,  about  six  or  seven  miles 
south  of  Rookford,  was  struck  by  an  automobile  driven  by  appellant, 
and  died  from  her  injuries.  The  suit  was  against  appellant  and  Iv-olrton 
Salt  Company,  whose  Insignia  was  on  the  automobile  which  appellantwas 
driving  at  the  time  of  the  accident,  but  this  defendant  was  granted  a 
severance. 

The  points  argued  for  reversal  are  that  appellee  failed  to  prove 
the  decedent's  due  care;  failed  to  prove  any  negligence  of  appellant; 
that  the  trial  court  erred  in  the  admission  and  rejection  of  testi- 
mony and  in  refusing  to  allow  the  jury  to  take  with  them  an  exhibit 
upon  their  retirement  and  in  the  giving,  modification  and  refusal  of 
instructions. 

State  Route  -^o.  2  is  a  winding  road  paralleling  Rook  River. 
The  testimony  is  not  clear  as  to  its  exact  direction  at  the  place  of 
the  accident,  but  most  of  the  testimony  indicates  that  it  runs  approx- 
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Imately  east  and  west,  curving  to  the  south  where  the  accident 
occurred,  A  short  distance  to  the  east,  a  road  known  aa  the  Prairie 
Road  runs  north  from  the  pavement,  but  does  not  continue  south  of  it. 
In  the  northeast  corner  of  the  Intersection,  about  eighty  feet  va  east 
of  the  Prairie  Koad,  is  a  filling  station  and  store  operated  by  J.  H. 
Frisk.  Directly  across  from  the  store  is  the  "Hidden  Inn  Road"  mnning 
south.  The  deceased,  a  girl  of  sixteen  years,  lived  at  home  with  her 
parents,  and  eight  brothers  and  sisters.  All  of  the  brothers  and 
sisters,  except  one  sister  eighteen  years  old,  were  younger  than  Doris, 
The  family  lived  on  the  north  side  of  State  Route  No,  2  a  short  distance 
west  of  the  Prairie  Road.  The  decedent  was  a  strong,  healthy  girl  of 
excellent  habits.  She  worked  on  the  fana,  milmg  cows,  driving  the 
harvester,  loading  hay  and  doing  other  faim  work.  She  attended  high 
school  in  the  City  of  Rockford,  going  from  her  home  and  returning  on 
a  bicycle,  through  busy  streets,  and  had  ridden  a  bicycle  for  six  or 
seven  years.   She  was  a  bright  girl,  Interested  in  athletic  sports  and 
the  testimony  of  disinterested  witnesses  shows  she  was  a  careful  person. 

About  6; 00  P.M.  on  October  23,  1940,  she  rode  her  brother's  new 
bicycle  to  the  ^risk  store  and  purchased  matches  and  crackers.   It  was 
quite  dark  and  the  lights  outside  were  lighted.  The  proprietor  testi- 
fied he  went  out  to  see  the  new  bicycle  and  observed,  as  Doris  left, 

as  she  rode  west,  a  lighted  headlight  on  it;  that  he  last  saw  her 

in 
alive  as  "she  was  about/the  middle  of  the  Prairie  Road."   This 

Indicates  that  she  was  then  on  the  north  or  right  hand  side  of  the 
ToaA.,      The  point  mentioned  is  about  one- third  of  the  way  between  the 
store  and  where  she  was  struck  by  appellant's  car. 

Frisk  testified  that  Just  after  he  re-entered  the  store  he  heard 
a  crash,  went  to  the  door  and  saw  appellant's  car,  stopped  at  a  forty- 
five  degree  angle  across  the  road,  headed  toward  the  entrance  to  the 
Hidden  ^nn  Road,  with  most  of  the  car  on  the  cement  highway;  that 
appellant  ran  out  of  the  car  across  the  highway  to  the  north,  came 
right  back,  asked  the  witness  to  call  an  ambvilance  or  a  doctor  and  said 
he  had  hit  a  girl  on  a  bicycle;  that  appellant  was  very  much  excited 
and  said  he  saw  the  bicycle,  but  too  late  to  avoid  the  accident;  and 
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that  when  appellant  came  closer  after  stepping  out  of  the  car,  the 
witness  saw  a  red  tail  light  down  the  hill  on  the  roed  west,  but  did 
not  see  any  car  pass  him. 

The  decedent's  body  and  the  articles  purchased  were  found  in  the 
ditch  about  fifteen  feet  north  of  the  pavement  and  about  180  feet  west 
of  the  Prairie  -^kjad.   The  bicycle  lay  about  twenty-five  feet  farther 
north.   The  body  of  the  deceased  was  badly  mangled  and  both  bones  of 
the  left  leg  were  broken.  There  was  a  deep  laceration  of  the  left 
temple  and  a  deep  skull  fracture  of  the  left  temporal  region.  She 
had  multiple  lacerations  and  abrasions  over  the  entire  body  and  a 
deep  laceration  of  the  right  thigh  about  ten  inches  long.  3he  lived 
about  six  hours.   There  was  no  blood  or  flesh  on  the  pavement.  There 
was  blood  over  the  left  side  of  the  oar  and  blood  and  flesh  on  the 
left  fender,  which  was  crumpled. 

Two  deputy  sheriffs  arrived  shortly  after  the  accident.   One  of 
them  testified  appellant  told  him  he  did  not  see  the  girl  and  did 
not  know  what  he  had  hit;  that  appellant  said  he  was  going  home  and 
did  not  know  how  fast  he  was  going,  but  was  late,  and  maybe  driving 
a  little  faster  than  usual.  The  other  deputy  testified  appellant 
told  him  he  did  not  see  the  girl  until  it  was  too  late  to  avoid  hitting 
her,  and  that  he  did  not  see  any  other  traffic  coming  i.t  the  time; 
that  the  witness  heard  him  say  he  did  not  know  whether  he  or  the  girl 
was  in  the  right  or  which  side  of  the  road  she  was  on.  Both  of  them 
testified  they  used  a  flash  light  and  saw  no  skid  marks  on  the  pavement; 
that  appellant's  car  was  standing  on  the  pavement,  extending  out  to  the 
middle  line,  substantially  as  testified  by  Frisk;  and  that  about  twenty 
or  thirty  minutes  after  they  arrived,  they  moved  it  off  the  pavement. 
A  witness  for  appellant  testified  the  car  was  in  the  entrejice  to  the 
Hidden  Inn  Road  with  only  a  little  of  it  on  the  highway  before  the 
deputies  came.  Appellant  denied  raaking  the  statements  testified  to  by 
the  deputies,  and  stated  he  said  he  was  on  the  right  side  of  the  road 
near  the  black  line,  driving  forty-five  to  fifty  miles  an  ho\ir. 

The  next  morning,  between  6:00  and  7:00  o'clock,  Frisk  and  Herbert 
Warner,  a  neighbor,  examined  the  pavement.   They  testified  they  found 
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black  skid  mams  extending  from  a  point  about  170  to  175  feet  v;est  of 
the  Prairie  Road  in  a  curve  from  the  north  side  of  the  i)avement  to  the 
place  where  appellant's  car  was  stopped.   Frisk  testified  the  marks 
came  directly  to  v4iere  the  car  stood.  Warner  testified  the  marks  went 
in  and  made  a  hole  where  the  front  wheels  were.  The  testimony  of  each 
of  them  shows  that  both  skid  marks  were  north  of  the  center  line  of  the 
pavement  for  some  distance  east  of  the  place  of  the  accident, 

A  statement,  written  by  Albert  Krier  and  signed  by  Frisk  on 
October  25th  was  introduced  in  evidence  by  appellant  to  impeach 
Frisk.   The  statement  recites:  "A  moment  after  this  crash  I  saw  a 
tail  light  on  a  southbound  car  going  down  the  hill  Just  south  of 
the  intersection  just  before  the  northbound  car  had  stop  ed.   There 
were  no  skid  marks  on  the  pavement,   I  have  read  the  above  and  find 
it  to  be  true."  Frisk  testified  he  did  not  look  for  skid  marks  on 
the  night  of  the  accident;  that  he  did  not  read  the  statement  he 
signed;  that  it  was  read  to  him  and  he  just  signed  it,  and  as  far  as 
he  could  remember  he  said  nothing  about  skid  marks.  Krier  contradicted 
a  part  of  the  testimony  of  Frisk,  but  the  abstract  does  not  show  he 
testified  that  Frisk  read  the  statataent.  It  was  obvious  that  if  Frisk 
said  anything  about  the  skid  marks  he  meant  that  he  saw  none  that 
night,  and  the  most  charitable  view  of  Krier 's  testimony  is  that  he 
misunderstood  Frisk.  Nobody  contradicted  the  testimony  of  Frisk  and 
Warner  that  the  marks  were  there  the  next  morning.   It  is  not  shown 
that  the  deputies  examined  the  place  where  the  marks  appeared,  and  the 
fact  that  they  were  black  may  well  account  for  their  failure  to  see  them. 

Appellant  claims  the  testimony  of  Frisk  and  V/arner  as  to  seeing 
the  skid  marks  the  next  morning  was  incompetent  on  the  ground  that 
other  cars  had  passed  over  and  stopped  on  the  highway.   The  contention 
is  untenable.  Cars  passing  in  either  direction  or  stopping  where 
appellant's  car  stood  would  not  make  marks  of  that  character. 

In  Kirsch  v.  Ford,  1  New  Series  Negligence  and  Compensation  Cases, 
633,  and  Marine  v.  Stewart,  165  ^^d.  698,  16S   At.  891,  relied  upon  by 
appellant,  vdiere  the  witness  in  each  case  was  interrogated  es  to  skid 
marks  observed  some  time  after  the  accident,  end  traffic  had  passed 
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over  the  spot  meanwhile,  the  offer  of  the  testimony  was  ezcluded  as 
improper,  and  we  think  properly  so,  because  the  skid  mariis  were  in 
line  with  the  line  of  the  traffic,  and  not,  as  here,  curving  acrose 
it  from  the  left  aide  of  the  pavement.  Neither  of  those  cases  is  in 
point.   Likewise,  Cox  v.  -reher,  293  ^11.  App.  323,  holding  that  skid 
marks  alone  were  not  sufficient  to  shcrw  wilful  and  wanton  conduct, 
where  there  was  no  other  evidence  to  support  the  charge,  is  not  applicable. 
Other  cases  cited  by  appellant  where  it  is  held  there  can  be  no  recovery 
where  no  negligence  of  the  defendant  was  shown  are  in  the  same  category. 

The  weight  of  authority  is  that  evidence  of  skid  malcks  seen  by 
witnesses  some  time  after  the  accident  is  not  incompetent,  but  the 
weight  of  such  testimony  is  for  the  jury.   In  the  following  cases,  the 
testimony  was  held  admissible:   Stutzman  v.  Younkenaan,  204  Iowa,  1162, 
216  ^"^.W,  627  (Five  hours  by  one  witness,  twelve  hours  by  another); 
Flaeh  V.  Fikes,  204  ^al,  329,  267  J^ac.  1079  (four  or  five  hours  with 
no  great  amoiint  of  travel,  but  on  a  business  street);  Tomasko  v.  Haucci, 
113  Oonn.  274,  156  At.  64  (One  hour  by  one  witness,  and  the  nert  moming 
by  another);  Still  v.  Swanson  (Wash.)  27  Pac.  (2d)  704  (One  witness 
the  next  morning  and  one  witness  the  second  morning)/  In  three  cases, 
Bowker  v.  Illinois  Si©ctrio  Co.,  112  Cal .  ^^pp.  740,  297  Pac.  615: 
Meier  v.  Wagner,  27  Cal.  App.  579,  150  Pac.  797;  and  Carson  v.  Turrish, 
140  Minn.  445,  168  N.w.  349,  the  skid  marks  were  seen  by  the  v;ltnesses 
the  next  morning.  In  ViTallace  v.  Eramer  (Mich.)  296  N,W.  838,  photo- 
graphs of  skid  marks  twelve  days  after  the  accident  were  held  admissible. 
The  Stutzman  case,  the  Flach  case  and  the  Still  case  each  holds  that 
the  weight  of  tJie  testimony  is  for  the  jury.  Under  the  circumstances 
shownin  this  case,  the  testimony  as  to  the  tire  marks  was  admissible. 

As  to  the  tall  light  seen  by  Frisk,  as  we  view  the  matter, 
whether  he  saw  it  Immediately  before  or  after  appellant's  car  stopped, 
is  of  no  consequence.   The  claim  that  a  car  bearing  it  might  have  struck 
the  decedent,  throwing  her  into  appellant *s  path,  or  that  it  might  have 
caused  her  to  swerve  onto  the  wrong  side  of  the  road  is  without  foundatior 
The  first  claim  is  refuted  by  the  fact  that  there  was  no  blood  on  the 
pavement.  The  skid  marks  show  appellant's  car  was  on  the  north  side  of 
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the  center  line.   If  another  car  vms  then  passing,  the  result  would  have 
been  a  head  on  collision  between  it  and  appellant's  car.   If  another  c&r 
had  already  passed,  causing  decedent  to  swerve  onto  the  wrong  side  of 
the  pavement,  appellant's  car  would  have  missed  her.  I'loreover,  he  did 
not  deny  telling  one  of  the  deputies  that  he  saw  no  other  traffic.   The 
logical  inference  from  all  the  testimony  is  that  if  the  light Frisk  saw 
was  a  tail  light  on  a  car,  the  car  had  passed  after  the  accident  without 
being  noticed  by  appellant  in  his  excitement  or  by  FrisJc  while  he  was 
still  in  the  store.   It  is  also  to  be  observed  that  the  record  does  not 
indicate  the  light  v/as  not  on  a  car  that  might  have  come  onto  the  pave- 
ment after  the  accident  and  beyond  where  it  occurred.   The  testimony  as 
to  the  light  does  not  tend  to  show  the  decedent  was  not  exercising  due 
care  or  that  appellant  was  not  guilty  of  negligence. 

While  the  burden  of  proving  that  decedent  v/as  in  the  exercise  of 
due  care  for  her  own  safety  was  upon  appellee,  that  fact  need  not  be 
established  by  direct  and  positive  testimony,  but  may  be  ±£   inferred  from 
all  the  facts  and  circumstances  shown  to  exist  prior  to  and  at  the  time 
of  the  injury.   (Schaffner  v.  i%ssey  Co.,  270  111.  207).  ?niere  there 
is  no  eye  witness  to  a  fatal  accident,  except  ths  defendant  who  caused 
it,  and  who  is  consequently  incompetent  to  testify,  evidence  that  the 
decedent  was  a  careful  person  is  competent  on  the  question  of  due  care. 
(Young  V.  Patrick,  323  ill.  200;  Stollery  v.  Cicero  Street  Hallway  Co., 
243  id.  290),   By  appellant's  own  admission  he  was  driving  at  least 
forty-five  to  fifty  miles  per  hour  on  a  curve  in  the  dark.  There  was 
no  blood  on  the  pavement,  which  strongly  indicates  that  decedent  was 
struck  on  the  north  edge  of  it.  Her  head  light  was  lighted,  and  when 
last  seen  alive  she  was  on  the  proper  side  of  the  road.  She  was  a  careful 
person.  When  there  is  any  evidence  which,  taken  with  its  reasonable 
inferences  in  the  aspect  most  favorable  to  the  plaintiff,  tends  to  show 
the  exercise  of  due  care  on  the  part  of  the  deceased,  the  i^uestion  of  due 
care  is  one  for  the  jury.  Vfhether  there  is  any  such  evidence  is  a 

question  of  law,   (Dee  v.  City  of  Peru,  343  Hi.  36.)   Manifestly  there 
was  evidence  in  this  case  'vrtiioh  required  the  question  of  due  care  to  be 
submitted  to  the  jury  and  when  ell  of  the  testimony  is  considered,  the 
conclusion  that  the  veridct  is  not  against  the  manifest  weight  of  the 
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evidence  is  inescapable. 

Another  contention  that  is  without  merit  is  th&t  the  court  com- 
mitted reversible  error  in  permitting  the  witness  Smith  to  testify  to 
an  excessive  speed  of  appellant's  car  five  minutes  before  the  adcident. 
At  the  close  of  the  testimony  for  appellee,  the  court  Informed  the 
Jury  the  testimony  was  stricken  and  orally  instructed  them  to  disregard 
it  entirely,   ^'he  same  direction  to  disregard  stricJcen  testimony  -was 
repeated  in  the  written  instructions.   The  court  also  refused  to  permit 
another  occupant  of  Smith's  oar  to  testify  to  the  saiae  fact.  Under  all 
these  circumstances  and  the  repeated  instructions  of  the  court,  there 
was  no  prejudice  to  defendant.   (Chicago  &■  Grand  Trunk  Railway  Co.  v. 
Gaeinowski,  155  Ill.l89;^ople  v.  Hansen,  378  111.  491,  {499-500). 

Appellee's  exhibit  7,  a  photograph  of  the  left  side  of  appellant's 
car  jacked  up  in  a  garage  with  the  left  front  wheel  removed,  was  admitted 
in  evidence  over  objection  that  the  oar  was  not  in  the  same  condition  as 
when  the  accident  happened.   It  is  not  claimed  the  car  was  not  in  the 
same  condition  except  that  the  wheel  had  been  removed.   Removing  the 
wheel  would  not  change  the  appearance  of  the  fender  or  the  side  of  the 
car,  the  condition  of  which,  showing  the  blood  and  flesh,  was  the  only 
purpose  for  which  the  exhibit  was  introduced.   There  was  no  prejudice 
to  appellant  in  admitting  this  photograph  in  evidence. 

Refusing  to  allow  the  jury  to  tai£e  the  written  statement  of  Frisk 
to  the  jury  room  was  not  error.   It  contained  statements  upon  which  it 
was  not  sought  to  impeach  him  and  upon  which  there  was  no  testimony. 
It  was  not  read  in  evidence,  and  therefore  is  not  within  the  terms  of 
section  67  of  the  Civil  Practice  ■'^ct.   (People  v.  Clark,  301  111.  428 
(432).  The  practice  of  allowing  such  papers  to  be  taken  by  the  jury  was  ^ 
condemned  in  ^"hitney  v.  V/hitman,  5  Mass.  404,  and  Page  v.  '"healer,  5  ^".R. 
91,  cited  with  approval  in  Rawson  v.  Curtis,  19  111.  456  (482-3). 

Appellant  oallod  the  mother  of  decedent  as  an  adverse  "witness  under 
.section  60  of  the  Civil  Practice  ■'^^ct.  She  was  asked  whether  the  bicycle 
Doris  v/as  riding  at  the  ticie  of  the  accident  was  brand  new,  purchased  that 
day  for  her  brother,  whether  it  ^.-as  the  first  time  she  had  ridden  it; 
and  whether  she  often  fell  off  this  bicycle.  Upon  her  negative  reply  to 
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the  last  ciuestion  she  was  asked  if  she  did  not  testify  at  the  coroner's 
inquest  that  soon  after  the  decedent  left  to  go  to  the  store,  one  of  the 
other  children  said  i^oris  had  been  hurt;  that  she  did  not  give  it  much 
thought  as  she  had  fallen  off  the   bicycle  so  many  times  and  hurt  her  knee, 
and  she  thought  it  was  just  another  one  of  those  bumps,   ohe  replied  that 
she  supposed  she  said  it  if  it  v/as  written  down.  On  cross-examination, 
she  testified  the:t  Doris  had  rldien  a  bicycle  siz  or  seven  years,  and  fall 
off  sometimes  as  evers?-  child  does;  that  she  rode  to  the  Rockford  high 
school  "right  through  the  main  street"  because  there  were  no  hills;  and 
that  she  was  a  good  bicycle  rldar.  Appellant  claims  the  cross-examination 
was  improper,  and  thet  this  qualified  him  as  an  occurrence  witness.   The 
manifest  purpose  of  the  direct  examination  was  an  attempt  to  shov/  the 
decedent  was  not  a  careful  person  and  rxot  a  good  bicycle  rider,   -he  cross- 
examination  was  directly  in  line  with  the  examination  in  chief  and  was 
not  improper.  Section  2  of  the  Evidence  act  provides: 

"No  party  to  any  civil  action  *  *  *  shall  be 
allowed  to  testify  of  his  own  motion,  or  in  his 
own  behalf  *  *  *  when  any  adverse  party  sues  or 
defends  as  the  executor,  administrator,  heir, 
legatee  or   devisee  *  *  *  of  any  deceased  person, 
unless  when  called  as  a  witness  by  such  adverse 
party  so  suing  or  defending,  and  also  except  in 
the  following  oases,  namely: 

THIRD:  VHien  in  any  such  action,  suit  or  proceed- 
ing, any  such  party  suing  or  defending,  as  aforesaid, 
or  any  persons  having  a  direct  interest  in  the  event 
of  such  action,  suit  or  proceeding,  shall  testify  in 
behal/  of ^ such  party  so  suing  or  defending,  to  any 
'  conversatiorjior  transection  with  the  opposite  party 
or  parties  in  interest,  then  such  opposite  party  or 
parties  In  interest  shall  also  be  permitted  to  testi- 
fy as  to  the  same  conversation  or  transaction." 

In  the  first  place,  decedent's  mother  did  not  testify  to  "any 

conversation  or  transaction"  with  the  opposite  party.   In  the  second  place, 

the  witness  was  never  at  any  time  called  in  her  own  behalf  or  in  behalf 

of  appellee  as  to  the  habits  or  carefulness  of  the  decedent.   It  is 

obvious  that  the  exception  in  paragraph  2  was  not  designed  to  permit 

one  party  to  call  an  adverse  parts'-  for  the  purpose  of  opening  up  a 

question  in  order  to  enable  the  party  calling  the  witness  to  testify 

concerning  the   question  or  to   qualify  him  as  an  occurrence  viitness. 
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Such  a  practice  would  in  effect  nullify  the  first  part  of  the 
section.  The  exception  in  the  third  paragraph  plainly  means  only  that 
when  an  interested  party  testifies  in  his  ovm  behalf,  thet  is,  takes 
the  witness  stand  of  his  own  motion,  as  to  eny  conversation  or  trans- 
action with  the  opposite  party,  then  the  bar  is  removed  from  such 
opposite  party  as  to  such  conversation  or  transaction,   iixpress  excep- 
tions are  not  to  be  construed  as  embracing  anything  beyond  their  teiUiB, 
Appellant  was  not  a  competent  ooourrenco  witness.   (Combs  v.  Yovinge,  281 
111.  App.  339)   Rouse  v.  'i'omasecic,  279  111.  App.  557,  relied  upon  by 
y^  appellant,  is  not  in  point.   In  that  case  the  plaintiff  tooi  the  stand  of 


(  hij 


.s  own  motion  and  testified  to  the  careful  habits  of  the  decedent. 
An  instruction  is  complained  of  that  told  the  jury:  "The  law 
presumes  such  kinsman  (father,  mother,  brothers  and  sisters)  have 
sustained  some  substantial  damages  from  the  fact  of  their  relationship 
alone  and  the  death  of  iJoris  'Xohnsonr  There  is  such  a  presumption 
as  to  parents  or  lineal  next  of  kin.   (City  of  Chicago  v.  Eesing,  83 
111,  204;  Grace  ^  Eyde  t.  Strong,  12?  111.  App.  336;  '-Vilcox  v.  Eierd, 
330  111.  571 o)  The  presumption  does  not  extend  to  collaterals.   (?ranko 
V.  Crosby,  27'8  111.  App.  4l6)  When  all  the  next  of  kin  are  collaterals 
and  they  have  not  received  pecuniary  aid  from  the  decedent,  only 
nominal  damages  ere  recoverable.   (Rhoads  v.  Chicago  and  Alton  Railroad 
Co.,  227  111.  328),  In  a  death  case,  such  as  this,  there  is  no 
separation  of  damages  to  be  assessed  by  the  jury.   The  verdict  and  judg- 
ment are  for  one  gross  amount,  irrespective  of  the  number  of  the  next 
of  kin,   (Garnhart  v.  Reeves,  288  111,  App,  159).   In  grace  &  Hyde  Vo 
Strong,  supra,  the  decedent  left  surviving  him,  his  parents  and  four- 
teen brothers  and  sisters.  On  appeal  to  the  Supreme  Court  (224  111, 
630)  it  was  contended  the  verdict  and  judgment  of  #2,000,00  was 
unwarranted  because  the  evidence  showed  the  deceased  was  contributing 
only  to  the  support  of  his  father  and  mother.  The  court  said  of  this 
contention:  "AS  there  was  evidence  tending  to  show  that  soiiie,  at  least. 
of  the  next  of  kin  of  deceased  had  sustained  a  pecuniary  loss  by  his 
death  it  cannot  be  said  that  no  more  than  nominal  damages  could  be 
allowed,"  and  the  judgment  was  affirmed.   In  this  case,  in  addition 
to  tY       — *»«»Tmiption  in  favor  of  the  parents,  the  evidence  shows  that 
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deoedent,  by  her  farm  labor,  was  contributing  to  the  support  of  the 
family.  V/hile  the  instruction  was  not  technically  accurate,  appellant 
suffered  no  prejudice  from  it.  Other  instructions  told  the  Jury  that 
pecuniary  loss  in  the  measure  of  demages. 

Another  instruction  was  in  the  language  of  section  70  of  the  In- 
juries Act,  which  provides  that  tho  jury  may  give  such  deir.ages  as  they 
shall  deem  a  fair  and  just  compensation  with  reference  to  the  pecuniary 
injuries  resulting  from  such  daath,  to  the  next  of  kin  of  such  deceased 
persons,  not  exceeding  the  sum  of  ^10,000,00.  "i'he  claim  that  it  is 
erroneous  for  the  same  reason  as  an  instruction  in  3alcer  oc  fteddick  v. 
Summers,  201  111,  52,  cannot  be  upheld.   In  that  case  the  court  gaye 
an  instruction  substantially  in  the  vrards  of  the  Dram  ^hop  Act,  stating 
the  liability  to  be  for  all  damages  sustained,  "and  in  this  case  not 
exceeding  the  sum  of  '!f5) 000.00.'*  The  court  held  the  instruction  was 
erroneous  in  substantially  telling  the  jury  bhe  defendants  were  liable 
for  the  damages  sustained  not  exceeding  the  sum  of  ^5,000,00,  without 
proof  of  the  necessarsr  facts,  and  merely  because  the  statute  provided 
for  a  liability,   '^'h©  instruction  in  the  case  at  bar  was  not  of  the 
peremptory  character  of  that  instruction.  It  made  no  reference  to  this 
ease,  but  was  merel3^  in  the  language  of  the  Statute.  i>!ot  being  of  a 
peremptory  nature  it  was  unnecessary  that  it  include  all  the  elements 
for  a  recovery.   In  ocally  v.  J'lannery,  29?-  ill.  -^pp.  349 1  an  instruction 
was  condemned  which  told  the  jury  that  certain  rates  of  speed  are  by 
statute  laade  priiua  facie  evidence  that  the  driver  was  travelling  at  a 
rate  not  reasonable  and  proper  because  the  matter  of  speed  was  one  of 
the  prime  questions  in  the  case.  Neither  of  those  cases  is  controlling 
here.  An  instruction  repeating  verbatim  a  section  of  the  statute,  even 
though,  in  itsslf ,  misleading,  does  not  rec^uire  a  reversal  of  the  judg- 
ment, where,  as  hare,  other  instructions  specifically  stating  the  law 
applicable  to  ths  facts  appear  in  the  record.   (People  v.  i=chymen,  374 
111.  292;  White  v.  People,  179  id.  356).  Giving  an  instruction  in  the 
laneu.age  of  the  statute  under  circumstances  iimilar  to  this  case,  is 
not  error.   (reming  v.  Chicago,  321  111.  341.)   Complaint  is  xede  as  to 
the  modification  of  other  instructions  by  omitting  reference  to  pecuniary 
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beneflts  and  due  care  of  plaintiff's  intestate.  The  niatter  emitted 
is  covered  by  other  ^iven  instru.ctions. 

VTiile  it  seems  inevitable  that  minor  errors  will  creep  into 
every  contested  trial,  such  errors  are  not  sufficient  for  reversal 
where  there  has  been  a  fair  trial  and  substantial  Justice  has  oeen 
donei  We  find  no  reversible  error  in  the  record.  The  judgment  of 
the  Circuit  Court  is  therefore  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS,      j 

V  ss. 

SECOND  DISTRICT  |  ^^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal 
thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the 

of  the  said  Appellate  Court  in  the  above   entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix^t)ie  seal  of 
said  Appellate  Court,  at  Ottawa,  this. 
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HENRY  M.  PETERS, 
(Defendant)     Appellee, 


jC 


APPEAL  FROM  SUPMIOR  COURT 
OP  COOK  COUNTY. 


^^I.A.  361 


UR*  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  0?  THE  COURT. 

Ab  action  for  damages  for  personal  injuries  sustained 
by  plaintiff  as  a  result  of  an  accident  which  occurred  on 
October  17,  1936,  when  Edward  Gregory,  defendant,  driving  an 
automobile  owned  by  Henry  M*  Peters,  defendant,  crashed  into 
a  parked  car,  causing  it  to  move  forward  so  that  it  struck 
plaintiff  and  seriously  injured  him.  The  case  was  tried  before 
the  court  and  a  jury.  Two  verdicts  were  returned  by  the  jury, 
one  finding  defendant  Gregory  guilty  and  assessing  plaintiff's 
damages  in  the  sum  of  $5*000,  and  another  finding  defendant 
Peters  guilty  and  assessing  plaintiff's  damages  in  the  sum  of 
$10,000,  Judgments  were  entered  on  both  verdicts.  On  plain- 
tiff's motion  the  judgment  against  Gregory  was  vacated  and  the 
cause  dismissed  as  to  him.  At  the  close  of  the  evidence  defend- 
ant Peters  made  a  motion  for  a  directed  verdict,  and  ruling 
thereon  was  reserved  by  the  court.  After  the  entry  of  judgment 
against  him  Peters  made  a  motion  for  judgment  notwithstanding 
the  verdict,  and  also  made  a  motion  for  a  new  trial.  Some  tiae 
later  the  trial  court  entered  a  judgment  vacating  the  judgment 
that  had  been  entered  against  Peters,  and  entered  judgment  in 
favor  of  defendant  Peters  notwithstanding  the  verdict.  Plain- 
tiff appeals. 

That  plaintiff  was  in  the  exercise  of  due  care  and 
caution  for  his  own  safety  at  the  time  of  the  accident  and  that 
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he  was  severely  injured  through  the  negligence  of  defendant 
Gregory  Is  not  disputed.  It  is  agreed  that  the  action  of  the 
trial  court  in  entering  Judgment  non  obstante  ver^fUcto  was 
based  upon  the  theory  that  plaintiff's  evidence  proved  that 
Gregory  was  an  independent  contractor  and  n«t  a  servant  or 
agent  of  defendant  Peters  at  the  time  of  the  accident.  Plain- 
tiff contends  that  he  introduced  evidence  tending  to  proTe  that 
Gregory,  in  operating  the  automobile  at  the  time  of  the  accident, 
was  acting  as  the  agent  or  servant  of  Peters,  Defendant  contends 
that  plaintiff  introduced  no  evidence  that  tended  to  prove  any 
relationship  between  Gregory  and  Peters  "other  than  that  of 
vatiwaiigBi^kiSfak  an  independent  contractor,"  and  that  the  trial 
court  so  held  when  he  finally  entered  a  judgment  non  obstante 
veredicto. 

The  rules  that  govern  a  trial  court  in   passing  upon 
&  motion  non  obstante  veredicto  are  well  established.  In  Cooper 
V,  Safeway  Lines,.  Inc,,  30^  HI.  App,  302^  312,  313,  we  said: 
"The  first  question  presented  is  whether  the  trial  court  erred 
in  entering  judgment  in  favor  of  defendants  notwithstanding  the 
verdicts  of  the  jury  in  favor  of  plaintiffs.  Rule  22  of  the 
Supreme  Court  provides:   "The  power  of  the  Court  to  enter  judg- 
ment not?/ithstanding  the  verdict  may  be  exercised  in  all  cases 
where,  under  the  evidence  in  the  case,  it  would  have  been  the  duty 
of  the  Court  to  direct  a  verdict  without  submitting  the  case  to  the 
jury.*  A  motion  to  direct  a  verdict  for  a  defendant  preserves  for 
review  only  the  question  of  law  whether  from  the  evidence  in  favor 
of  plaintiff,  standing  alone  and  when  considered  to  be  true,  to- 
gether with  the  inferences  which  may  legitimately  be  drawn  there- 
from, a  jury  might  reasonably  have  found  for  plaintiff*  (Thomason 
V,  Chicago  Motor  Coach  Co,p  292  111*  App,  104;  Brophv  v.  Illinois 
Steel  Co.^  242  111,  55j  City  of  Chica£0  T,.  JarJClA*  226  111,  614  J 
It  is  only  where  there  is  no  evidence  to  sustain  a  plaintiff's 
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claim  that  a  Judgment  may  be  rendered  notv/lthstandlng  the  Ter-> 
diet.  (McCarthy  v.  Rorrlsony  283  111.  ^pp.  129.) "  In  IhoaaBoa 
V.  Chicago  Motor  Guach  Co>j.  aasrap  we  said  (p.  110 ;t   •••"A  action 
to  instruct  the  jury  to  find  for  the  defendant  is  in  the  nature 
of  a  deKftirror  to  the  evidence,  and  the  rule  Is  tiiat  the  evidence 
so  demurred  to,  in  its  aspect  most  favorable  to  th«  plaintiff,  to- 
gether with  all  reasonable  Inferences  arising  therefrom,  must  be 
taken  most  strongly  in  favor  of  the  plaintiff.  The  evidence  li 
not  weighed,  and  all  contradictory  evidence  or  explauetory  circum- 
stances must  be  rejected.  The  question  presented  on  such  motion 
is  whether  there  is  any  evidence  fairly  tending  to  p^'ove  the 
plaintiffs  declaration.  In  reviewing  the  action  of  the  court  of 
which  complaint  is  made  we  do  not  weigh  the  ovidence,  -  we  can  look 
only  at  that  wliich  is  favorable  to  appellant.  Yjss.  v.  Yess.  255 
111.  414j  M<?CuQe  V.  nemoU^,   288  id.  l88j   Llovd  v>  Rush,  273 
Id.  489."  (Hunter  v^  Troup,  315  111.  293,  296,  297.)'  (MatoL. 
v..  RichardsAi^f  284  111*  App.  493,  495. )«   In  2^Li^ite_v^__Cj,jJRi^_I. 
&  P«  Ry*  CQ^f   376  111*  59^  t^6  Supreme  court  stated  (pp.  61,   62): 
"On  a  motion  for  judgment  notwithstanding  the  verdict,  in  the 
trial  C9urt,  and  0£,  an  appeal  from  a  judgment  of  the  trial  court 
granting  such  motion,  the  question  presented  is  whether  there  is 
any  evidence,  which,  taken  with  its  intendments  most  favorable  to 
appellee,  tends  to  prove  the  charge  of  the  complaint,  ( Sycamore 
Preserve  aorks  ▼.  Chicago  and  Northwestern  Railway  Co.j  supra f 
yiles  V.  Lon&y  342  111.  589?  Leighton  ^   Howard  Steel  Co^  v^  Snell^ 
217  id.  152«)  If  there  is  in  the  record  evidence,  which,  standing 
alone,  tends  to  prove  the  material  allegations  of  the  complaint, 
a  motion  for  judgment  notwithstanding  the  verdict,  should  be  denied, 
even  though  upon  the  entire  record  the  evidence  may  preponderate 

against  the  plaintiff  so  that  the  verdict  in  his  favor  cannot  stand 
when  tested  by  a  motion  for  a  new  trial.   L^hhv.  McNeill  A  L-Lbbv 
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V,  Cook.  222  111.  206, '• 

In  passing  upon  plaintiff's  contention  that  he  intro- 
duced evidence  tending  to  prove  that  Gregory,  in  operating  the 
automobile  at  the  time  of  the  accident^  was  acting  as  the  agent 
or  servant  of  Peters,  the  following  evidence  must  be  considered: 

On  October  17,  1936,  defendant  Gregory  was  employed 
at  the  "Waggoner  Greasing  Palace,"  at  63d  and  Whipple  streets, 
washing,  greasing  and  simonlsing  cars.  About  9  o'clock  a.  ou 
defendant  Peters,  in  his  car,  stopped  at  the  back  door  of  the 
place  to  have  his  car  washed,  greased  and  simonized.  Gregory 
testified  that  he  hs-d  never  met  Peters  before  that  day;  that 
when  Peters  got  out  of  his  car  he  stated  that  he  wanted  the  ear 
"washed,  greased  and  simonizedj"  that  he  asked  how  much  it  would 
cost,  and  Gregory  answered,  "five  and  one-half;"  that  Peters  then 
br'-ught  the  ear  behind  the  garage  and  asked  Gregory  if  he  would 
simonize  the  car  any  cheaper  than  $^,^0,   to  which  Gregory  answered 
that  he  would  do  it  for  three  dollars;  that  Peters  then  said, 
"nil  you  go  home  with  me,"  to  which  Gregory  answered,  "No,  I  can 
do  it  right  back  of  the  garage;"  that  Peters  then  said,  "All  right," 
and  *'h0  pulled  his  car  right  up  in  the  vacant  lot,  right  up  in  the 
alley  right  opposite  the  garage;"  that  Gregory  then  said,  "I  haven't 
enough  to  do  the  Job  with,"  to  which  Peters  replied,  "Vhat  are  you 
lacking?"  that  Gregory  answered,  "I  have  to  have  some  more  wax, 
some  rags  and  soae  cleaner;"  that  Peters  said:  "*You  got  any 
money?*  and  I  said,  »No.*  So  he  gave  me  a  dollar;"  that  Gregory 
then  said,  "I  got  rags  over  at  the  house,"  and  Peters  said,  "Here 
are  the  keys.  You  take  the  keys  and  the  car  and  go  on  over  and 
get  the  rags,  the  wax  and  the  cleaner,  but  just  be  through  with 
the  car  about  two  o'clock,  because  I  will  be  back  for  it  about 

two  or  two-thirty;"  that  as  he  walked  away  he  said,  "Be  sure  and 
be  through  with  it."  Gregory  further  testified  that  after  he  had 
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worked  on  Petttrs*  car  for  about  an  boor  and  a  half  he  got  in  th« 
car  and  drove  to  his  home  at  ^^1   LaFayette  avenue  to  get  tbt 
ragsj  that  he  got  the  rags  there  and  then  went  to  Pick's  hard- 
ware atore^  at  ^5th  and  ^ Ichlgan  avenuef  and  bought  two  cans  of 
slfflonlzing  materlali  that  he  was  driving  back  to  the  garago  to 
finish  the  work  on  the  Peters  car  when  the  accident  happened| 
that  he  used  the  car  for  the  sole  purpose  of  getting  the  rags 
and  simonizing  material  that  were  to  be  used  upon  the  Peters  car. 
illlliaa  Larson^  the  manager  of  the  Waggoner  Greasing  Palace^  testi- 
fied that  about  3  or  4  o»  clock  in  the  afternoon  of  October  17,  1936, 
he  told  Peters  that  his  car  had  been  In  an  accident,  to  which  Peters 
answered  '*that  he  was  sorry  thr>t  he  sent  Gregory  with  his  car  to 
get  the  rags,  the  material,  and  the  wax,**  and  that  **he  was  going 
down  to  the  police  station  and  bail  Mr*  Gregory  out,"  Peters, 
testifying  in  his  own  behalf,  stated  that  when  he  left  Gregory 
he  told  him  that  he  would  be  back  in  an  hour  and  a  half  or  two 
hours  to  see  how  he  was  getting  along  with  the  work.  The  follow- 
ing occurred  in  the  cross-examination  of  Peterst   "Q.  Now,  in  the 
deposition  at  my  office  on  January  19,  1939»  1®^  J^e  ask  you  first, 
did  you  tell  Gregory  you  would  come  back  to  see  how  he  was  coming 
with  ti^  Job?  A,  I  did,  yes*  Q,  You  told  him  that.  Did  you 
make  this  answer  to  this  question:   »Q,  '^hen  were  you  going  to 
come  back  for  your  car?'   'A,  I  told  him  in  about  an  hour  and  a 
half  or  two  hours,  that  is  id^t  I  told  him.  I  wantod  to  show  up 
there  a  little  sooner,  I  wanted  to  see  if  he  was  working  on  the 
car.'  The  Witness;  A,  Yes," 

The  aforesaid  evidence,  with  all  of  its  reasonable  in- 
ferences, shows  that  Peters  hired  Gregory  to  simonize  the  car;  that 
he  told  Gregory  that  he  must  be  sure  and  be  through  the  work  on  the 
car  about  Xiwo  o'clock|  that  Gregory  told  Peters  that  he  had  to  hav* 
9tmB   more  wax,  some  rags  and  some  cleaner  to  complete  the  job  and 
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that  he  had  rags  over   at  his  home;  that  Peters  asked  Gregory  If 
he  had  any  money  and  Gregory  said,  "No,-  whereupon  Peters  gave 
Gregory  a  dollar,  at  the  same  time  saying  to  Gregory,  "Here  ar« 
the  keys.  You  take  the  keys  and  the  car  and  go  on  over  and  get 
the  rags,  the  wax  and  the  clesuer,  but  just  be  through  wli^b  the 
car  about  two  o'clock,  because  I  will  be  back  for  It  about  two 
or  two-thirtyj"  that  Peters  handed  the  keys  of  the  car  to 
Gregory;  that  Gregory  later  got  in  the  car  and  drove  It  to  his 
home,  where  he  got  some  rags,  and  then  drove  to  the  hardware 
store,  where  he  purchased  two  cans  of  simonizing  material,  and 
then  started  back  to  the  Waggoner  Greasing  Palace  for  the  purpose 
of  completing  his  work  on  the  car,  and  that  while  he  was  on  his  way 
back  to  "/aggoner»s  the  accident  occurr#,C;  that  the  only  purpese  for 
which  he  used  the  car  was  to  obtain  rags  and  simonizing  material 
to  be  used  on  the  Peters  car. 

It  appears,  therefore,  that  at  the  time  of  the  accident 
Gregory  was  driving  Peters'  car,  at  the  latter 's  direction,  on  an 
errand  that  Peters  had  directed  Gregory  to  perform,  the  purposes 
of  the  errand  being  directly  connected  with  the  services  that 
Peters  had  hired  Gregory  to  perform  upon  the  car;  that  Peters 
had  Gregory  use  the  car  in  order  to  hasten  the  completion  of 
the  work  upon  it  so  that  Peters  might  be  able  to  use  the  car  about 
two  or  two-thirty  o'clock  p^  m.  Under  such  circumstances  Gregory 
at  the  time  of  the  accident  was  acting  as  the  agent  or  servant  of 
Peters.  The  trial  court  therefore  erred  in  entering  the  judgment 
In  favor  of  defendant  Peters  notwithstanding  the  verdict  of  the  jury. 

Defendant  Peters  contends  that  if  we  do  not  affirm  the 
decision  of  the  trial  court  then  in  our  judgment  order  reversing 
and  remanding  the  cause  we  should  also  pass  upon  defendant's  motion 
for  a  new  trial.  Motions  for  new  trials  are  addressed  to  the  nisi 
ETius.  court  and  in  the  absence  of  disposition  of  it  by  tiiat  court 
the  Appellate  court  has  no  jurisdiction  to  pasa  upon  such  a 
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xootlon*   (See  Herb  v>  Pltcalrnji   377  Ill«  40^.     See,   also, 

Wgajl^e   Yt   C,j   R,   I,  ^  P>  ft7>   Cg.>  ££&£&.) 

The  Judgment  of  the  Superior  court  of  Cook  count/  is 

reversed  and  the  cause  is  remanded  with  directions  to  the  trial 

court  to  pass  upon  defendant  Peters'  motion  for  a  new  trial, 

and  for  further  proceedings  not  inconsistent  with  this  opinion, 

JUIXaiEMT  REVERSED  ASD   CAUSE 
RS2EAKDED  WITH  DIHSCXIONS, 

Sullivan  and  Friend,  JJ«,  ceneur,,,^ 
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HSRBBRT  H,  NABERS, 

Appellee, 


BBRlfL  JACOBSON 


)   APrEAL  FROM  MUNICIPAL 
f       COURT  OF  CHICAGO.   ^  ^  2^ 
Appellant.     )      -^  J^  ^_  _  .A*  /«>  ^  -■- 

UR.  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINIOU  OF  THE  COURT. 

Defendant  appeals  from  a  Judgment  order  overruling 
his  motion  and  petition  to  vacate  a  Judgment  entered  against 
hlJB  on  March  21,  1941,  in  the  sum  of  $932.74,  Defendant  asks 
that  the  judgment  order  denying  his  motion  and  petition  he 
reversed  and  l^iat  the  cause  be  remanded  with  directions  to 
vacate  the  judgment  entered  against  him  on  March  21,  1941, 

Plaintiff  sued  to  recover  a  balance,  $932.74, 
alleged  to  be  due  him  from  defendant  on  account  of  the  sale  by 
plaintiff  to  defendant  of  3^5  shares  of  common  capital  stock  of 
Tyson  Beverages,  Ltd.  at  five  dollars  per  share.  Plaintiff 
claimed  that  the  balance  was  due  him  after  he  had  given  defendant 
credit  for  $593»50*  which  amount  was  due  defendant  as  a  bonus  from 
said  company  upon  said  stock  and  which  was  paid  to  plaintiff  to 
apply  on  the  unpaid  balance,  and  also,  after  plaintiff  had  given 
defendant  credit  for  $350,  the  amount  for  vMch  the  stock  sold 
at  public  auction.  Defendant,  as  his  sole  defense,  alleged  that 
the  sale  of  the  stock  was  made  in  violation  of  the  Illinois 
Securities  Lawj  that  the  shares  of  stock  were  securities  in  Class 
HQM  Qp  »i])ii  within  the  meaning  of  the  said  lawj  that  said  shares  of 
stock  were  never  qualified  for  sale  as  required  by  the  said  law; 
that  the  sale  by  plaintiff  to  defendant  was  made  in  violation  of 
the  said  law  and  was  therefore  voidj  and  that  defendant,  as  pur- 
chaser of  the  stock,  has  elected  and  elects  to  declare  the  sale 
by  plaintiff  to  defendant  nnll  and  void.  Defendant  filed  a 
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counterclaim  for  $593«50  in  which  he  alleges  that  the  sharei 
of  stock  were  securities  in  Glass  "C**  or  Glass  "D"  within  the 
meaning  of  the  Illinois  Securities  Lawj  that  the  shares  were 
never  qualified  for  sale  as  required  by  the  Said  law,  and  that 
the  sale  thereof  by  plaintiff  to  defendant  was  made  in  violation 
of  the  said  law  and  v.as  therefore  void|  that  defendant  paid  to 
plaintiff  $593«50  on  account  of  the  purchase  price  of  the  stock. 
Plaintiff  in  his  answer  to  defendant's  statement  of  defense  and 
in  his  answer  to  the  counterclaim  denied  that  the  sale  was  made 
in  violation  of  the  Illinois  Securities  Law,  and  that  the  trans- 
action WES  void.  The  judgment  order  entered  March  21,  1941,  reads 
as  follows: 

"Now  comes  the  plaintiff  in  this  cause,  the  defendant 
being  absent  and  not  represented,  and  thereupon  this  cause  comes 
on  in  regular  course  for  trial,  before  the  Gourt,  without  a  Jury, 
and  the  Court  having  heard  the  evidence  and  the  arguments  of 
counsel  and  being  fully  advised  in  the  premises  enters  the  follow- 
ing finding,  to-wit:-  'The  Court  Finds  the  Issues  Against  the 
Defendant,  Beryl  Jacobson,  and  Assesses  the  Plaintiff's  Damages 
at  the  Sum  of  Nine  Hundred  Thirty- two  and  7A-/100   Dollars, »  This 
cause  coming  on  for  further  proceedings  herein,  it  is  considered 
by  the  cotirt  that  the  plaintiff  have  judgment  on  the  finding  here- 
in and  that  the  plaintiff  have  and  recover  of  and  from  the  defend- 
ant. Beryl  Jacobson,  the  damages  of  the  plaintiff  amounting  to  the 
sum  of  Nine  Hundred  Thirty-Two  and  74/100  Dollars  in  form  as  afore- 
said assessed,  together  with  the  costs  by  the  plaintiff  herein 
expended  and  that  execution  issue  therefor.  And  it  is  further 
ordered  by  the  Coiirt  that  the  Counter-claim  herein  be  and  tbs 
same  is  hereby  dismissed,  ** 

It  appears  that  the  Judgment  was  entered  upon  the  pre- 
liminary call  of  the  trial  call;  that  defendant's  attorney  reached 
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the  court  room  before  the  second  call  of  the  cases,  and  that  upon 
the  second  call  the  trial  court  informed  defendant* 8  counsel  that 
Judgment  had  been  entered  on  the  preliminary  call|  that  the  trial 
court  informed  counsel  that  he  could  not  disturb  the  Judgaent  in 
the  absence  of  plaintiff's  counsel  and  that  defendant's  counsel 
should  serve  notice  on  opposing  counsel.  On  March  24,  1941,  after 
notice  to  plaintiff's  counsel,  a  verified  petition  to  vacate  the 
Judgment  was  filed.  The  petitioner,  TVard  C,  Swalwell,  attorney 
for  defendant,  alleged  that  the  cause  came  on  for  hearing  on 
March  7*  1941,  and  was  continued  to  April  14,  1941)  that  "since 
said  date  he  has  been  confined  to  his  home  because  of  illness; 
that  an  associate  attorney  of  your  petitioner  had  been  handling 
the  above  matter  during  the  illness  of  your  petitioner  and  that 
said  attorney  called  your  petitioner  on  the  phone  on  the  evening 
of  March  20th,  notifying  him  that  the  cause  was  to  be  heard  on  the 
morning  of  March  21  in  Room  1105  City  Hall;  *  ♦  *  that  on  his 
way  to  court  on  the  morning  of  ^larch  21st,  1941  he  was  unavoidably 
detained  because  of  trouble  with  his  car;  that  he  arrived  in  said 
Court  Room  about  fifteen  minutes  late  at  which  tivae   he  learned 
that  a  judgment  in  the  amount  of  $932»74  and  costs  had  been 
entered  against  the  defendant;  *  *^  *  that  he  has  a  good  and 
meritorious  defense  in  this  cause  which  is  as  follows:  That 
the  defendant  rescinded  the  contract  on  the  grounds  that  said 
stock  was  never  qualified  under  the  Illinois  Security  Law, 
Section  4  and  that  said  shares  of  stock  were  not  sold  by  the 
plaintiff  to  this  defendant  in  an  exempt  transaction  within 
the  meaning  of  Section  5  of  the  Illinois  Security  Law;  that 
said  shares  of  stock  are  securities  in  Glass  C  or  D  y/ithin  the 
meaning  of  the  said  Illinois  Security  Law  and  that  said  sale 
was  made  in  violation  of  tiie  Illinois  Security  Law  and  there- 
fore void.  *  «  *  1/aierefore  your  petitioner  prays  that  he  may 
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be  given  an  opportunity  to  present  his  dafense  In  this  matter 
and  that  the  Jadgment  entered  against  the  defendant  on  March  21, 
I94I4  be  vacated,  set  aside  and  lield  for  naught,  and  that  the 
cause  be  set  for  an  early  hearing  to  be  set  by  tl.is  Court*" 
Plaintiff  made  no  motion  to  strike  the  petition,  fthen  it  case 
on  for  hearing  on  March  24,  the  trial  court,  upon  his  own  motioa, 
continued  the  hearing  until  April  18,  1941,  at  the  same  time 
stating;   "At  that  time  I  will  require  the  defendant  to  show 
that  he  has  a  good  defense  to  this  action  and  unless  he  does  so, 
I  will  not  vacate  the  judgment,"  After  several  further  contin- 
uances the  matter  came  on  for  hearing  on  April  28,  1941,  at  which 
time  the  following  occurred: 

"Itp,  Gladstone  [attorney  for  defendant]:  This  matter 
is  before  yoxir  Honor  on  a  Petition  to  vacate  a  default  Judgment, 
On  the  day  the  Petition  was  filed,  your  Honor  told  my  associate. 
Me,   Swilwell,  that  you  would  vacate  the  judgment  if  he  showed 
you  that  the  Defendant  had  a  good  defense  to  Plaintiff's  claimo 
The  Defendant  claims  that  the  securities  alleged  to  have  been 
sold  to  liim,  were  not  qualified  for  sale  in  the  State  of  Illinois 
under  the  Illinois  Securities  Law  and  that  the  Defendant  elected 
to  declare  the  said  sale  void,  lis  now  offer  a  Certificate  of 
Non-Compliance  issued  by  the  Secretary  of  the  State  of  Illinois, 
under  the  seal  of  the  State  of  Illinois,  C3rtifying  that  no  state- 
ment of  Tyson  Beverages,  Ltd,  was  filed  by  the  Secretary  of  State 
of  the  State  of  Illinois,  under  the  Illinois  Securities  Law, 

"The  Coxu't:  It  may  be  received,  let  me  see  it  (reading)* 
The  said  Certificate  of  Non-Compliance  is  in  words  and  figures  as 
follows  t 

•»IN  THE  OFFICE 
OF  THE 
SECRETARY  OF  STATE 
OF  THE 


^Jw. 
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*e^o.X.  in.bn.loC  sAS  i^^   b..  ...I  ael;ri^o.(^  elonlXH  ari^  lobm; 

10  e*.onidi.O  .  .ello  wo.  .-.xov  si.*  bX.^  ^^  e.Bio.b  •. 
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SECURITIES  DEPARTMEITT 
"I,  Edward  J.  Hughes,  Secretary  of  atate  of  tiw  3tat» 
of  Illinois,  pursuant  to  the  provisions  of  Section  JJ   of  the 
Illinois  Securities  Law,  do  hereby  certify  that  no  state»ent  of 
Tyson  Beverages,  Ltd^  under  the  Illinois  Securities  Law  has  be«A 
filed  by  the  Secretary  of  State  of  the  State  of  Illinois,  as 
therein  provided,  to  qualify  for  sale  in  Illinois  any  securitiei 
of  said  Tyson  Beverages,  Ltd.,  and  that  no  securities  of  Tyson 
Beverages,  Ltd.  have  been  otherwise  registered  by  said  Secretary 
of  State  under  the  Illinois  Securities  Law  for  sale  in  this  State, 
as  therein  provided, 

"In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  Great  Seal  of  the  State  of  Illinois,  this  17th  day  of 
April,  1941. 

"(Signed)  Edward  J.  Hughes, 

"Secretary  of  State. 

"The  Court:  I  do  not  think  this  constitutes  a  sufficient 
defense  « 

"Mr.  Gladstone:  The  Illinois  Securities  Law  provides 
that  the  Certificate  of  Compliance  or  Non-Compliance  of  the  Secretary 
of  State  is  prlJBa  facie  evidence  of  the  facts  stated  therein.  This 
Certificate  of  Non-Compliance  is  prima  facie  evidence  of  the 
allegations  in  our  Statement  of  Defense  and  Counter-claim.  Under 
the  law,  the  burden  now  shifts  to  the  Plaintiff  to  prove  that  the 
sale  was  made  in  conformance  with  the  Illinois  Securities  Law,  •r 
that  it  came  within  one  of  the  exceptions.  That  is,  that  the 
securities  sold  were  Class  A,  exempt  securities,  or  that  the  transac- 
tion was  in  Class  B,  and  hence,  also  exempt.  The  recent  case  of 
PeojBle  V.  V/ilsoa  is  the  last  authority  on  the  point. 

"Mr.  Woodward  [attorney  for  plaintiff]:  This  proceeding 
is  just  being  used  for  delay.  Mr.  Gladstone  is  the  fourth  lawyer 


,.,^,...<,;      ::   •.    .    Xa    i-.«*«i8-    -^'-"»    -««    •'"^    •'■"     <"»""^' 

"°  '  .i^QX  \XJtiqA 

*        
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ri  iioLiUd   ©liJ    t**X  9M 
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In  the  case.  Chapman  &  Cutler^  who  were  the  lawyers  for  th« 
Defendant  before  Mr*  Swalwell  or  Mr«  Gladstone  came  into  tha 
case,  told  me  that  they  did  not  think  that  the  Defendant  had  a 
good  case  and  wrote  me  a  letter  consenting  to  a  judgment*  This 
firm  is  considered  the  best  lawyers  on  Blue  Sky  Laws  in  the  City. 

"The  Court:  I  do  not  see  how  I  can  d^^s^lurb  a  conseqt 
^^udgment.  A  consent  .judgment  is  one  of  the  most  sacyed  things 
^.n  the  laWf  and  besides^  you  have  one  of  the  best  firms  in  ChicaEO 
who  state  that  the  Defendant  hasn't  a  good  defense  and  consents  to 
a  .ludgment* 

"Mr,  Gladstone:  Maybe  that  was  the  reason  why  the 
Defendant  changed  lawyers,  V/e  are  not  concerned,  however,  with 
that  judgment,  because  the  Plaintiff's  attorneys  stipulated  to 
set  that  Judgment  aside  and  the  Statements  of  Chapman  &  Cutler 
are  not  admissible  in  this  case.  We  are  only  concerned  with  the 
last  default  Judgment.  On  the  day  it  was  entered,  Mr*  Swalwell *s 
automobile  broke  down  on  the  Outer  Drive,  He  got  into  Court  before 
the  second  call  and  when  the  cases  were  called  a  second  time,  he 
stepped  up  to  the  Co\irt  and  was  informed  that  a  judgment  had  been 
entered  on  the  first  call.  You  remember  that  you  told  him  that 
you  could  not  disturb  the  judgment  that  was  entered  without  notify- 
ing the  other  side  and  you  suggested  to  him  that  he  serve  notice 
on  opposing  counsel,  which  he  did  immediately, 

"The  Court:  No,  I  won*t  disturb  the  judgment.  Motion 
and  Petition  to  set  aside  and  vacate  the  default  order  and  judg- 
ment is  denied •" 

Thereupon  the  court  entered  a  judga»nt  order,  dated 
April  28,  1941,  overruling  defendant's  motion  "to  vacate  Ex  Parte 
finding,  judgment  and  dismissal  of  counter-claia*** 

It  Is  clear  that  the  trial  court,  in  passing  upon  the 
petition,  was  confused  by  the  statement  made  by  plaintiff's 
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ssijo.  dafi^  iftid  oi  fted'sess^fB  xio^  fi««  »bt&  n&d^o  yil.t  s^l 
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'-Ubul  foOB  'i&t>io  cfXwAl'^l:::  odd-  ©^xsoev  facxs  ebicc  dee  ol  [iotilS^^I  ba& 

***bolncb  ajt  J-nsm 
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counsel.  The  record  shows  that  the  Jadgmfent  was  not  a  consent 

judgment.  Plaintiff,  in  his  brief,  states  that  it  was  entered 

because  defendant  was  not  represented  by  counsel  when  the  ease 

was  called  for  trial.  The  trial  court,  in  ruling  upon  the 

petition,  seems  to  have  been  governed  by  the  statenont  ef 

plaintiff's  counsel  that  certain  lawyers  who  formerly  represented 
defendant 
L  told  hia  that  "they  did  not  think  tliat  the  defendant  had  a  good 

case  and  wrote  me  a  letter  consenting  to  a  judgment.  This  firm 
is  considered  the  best  lawyers  on  Blue  SJsy  Laws  in  the  City," 
The  record  shows  that  the  firm  in  question  withdrew  as  counsel 
for  defendant  on  March  7,  1941.  It  is,  of  course,  impossible 
to  approve  the  reasons  given  by  the  trial  court  in  denying  the 
petition.  The  issue  before  the  trial  court  was  a  simple  one: 
whether  the  sale  was  made  in  violation  of  the  Illinois  Securities 
Law,  Defendant  alleged  that  it  was  in  violation  of  that  law. 
Plaintiff,  in  his  statement  of  claim  and  in  his  answer  to  the 
counterclaim,  denied  that  the  sale  was  made  in  violation  of  that 
law.  He  did  ndt  reply  or  defend  on  the  ground  that  the  sale  was 
a  Class  "A"  security  or  that  it  was  an  exempt  Class  "B"  transac- 
tion. He  did  not  deny  defendant's  allegations  that  the  seciirities 
were  Class  "C"  or  Glass  "D"  securities,  and  these  allegations 
were  therefore  admitted.  Under  the  state  of  the  pleadings  plain- 
tiff's defense  that  the  sale  was  not  made  in  violation  of  the 
Illinois  Securities  Law  amounted  to  a  claim  that  he  had  complied 
with  the  provision  of  the  Act  requiring  securities  of  either 
Class  "C"  OP  Class  "D"  to  be  registered  with  the  Secretary  of 
State  before  being  offered  for  sale.  Upon  the  instant  hearing 
before  the  trial  court  defendant  introduced  a  certificate  of 
the  Secretary  of  estate  which  showed  "that  no  statement  of  Tyson 

Beverages,  Ltd.  under  the  Illinois  Securities  Law  has  been  filed 
by  the  Secretary  of  State  of  the  State  of  Illinois,  as  therein 
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provided,  to  qualify  for  sale  in  Illlnola  any  securities  of 
said  Tyson  Beverages,  Ltd.,  and  that  no  securities  of  Tyson 
Beverages,  Ltd*  have  bean  otherwise  registered  hy  said  Secretary 
of  State  under  the  Illinois  Securities  Law  for  sale  In  this  State^ 
as  therein  provided*"  lyhen  defendant  Introduced  th»  certificate 
he  made  out  a  prima  facie  defense  to  plaintiff's  statement  of 
claim  and  also  a  prima  facie  case  as  to  his  counterclaim  (Soe 
Taft  V.  Otte  &   Co..  274  111.  App*  280;  People  v.  -Vilson,.  375 
111.  506,  affirming  306  111,  App,  216),  and  the  trial  court 
erred  in  denying  defendant's  petition  to  set  aside  the  judgment 
order  of  March  21,  1941,  Had  the  trial  court  set  aside  the  Judg- 
ment he  might,  in  a  few  minutes,  have  determined  the  cause  upon 
the  merits. 

Plaintiff  contends  that  the  judgment  may  be  sustained 
upon  the  ground  that  defendant's  counsel  was  negligent,  and  calls 
attention  to  the  fact  that  the  cause  was  reached  for  trial  on 
September  I3,  1940,  and  that  judgment  was  entered  in  favor  of 
plaintiff  and  against  defendant  at  that  time,  and  that  the  judg- 
ment order  shows  that  it  was  entered  because  defendant  was  not 
represented  by  counsel  when  the  case  was  called  for  trial.  For 
aught  that  appears  in  this  record  the  first  judgment  may  hare 
been  inadvertently  entered,  because  plaintiff  stipulated  that 
it  should  be  set  aside.  As  to  the  instant  judgment,  the  trial 
court  apparently  realized  that  it  could  not  be  sustained  upon 
the  ground  that  defendant's  counsel  was  negligent,  and  his  denial 
of  the  petition  to  vacate  was  not  based  upon  that  ground.  Indeed, 
the  second  judgment  was  entered  upon  the  preliminary  call,  and 
we  take  judicial  notice  of  the  fact  that  it  is  not  the  practice 
in  the  Municipal  court  of  Chicago  or  in  any  af  our  local  courts 
to  enter  judgment  upon  the  preliminary  call.  In  Hoean  v.  Ermovlekf. 
335  111,  181,  183,  the  court  states:  "While  it  is  highly  commend- 
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able  to  dispose  of  causes  with  celerity  and  dispatch  It  1>  g»re 

Important  that  justice  be  done,  and  where  for  any  good  reason 

a  defendant  has  been  unable  to  present  his  defense,  a  court  Tt 

law  will  set  aside  a  Judgment  obtained  ex  parte  and  order  a  new 

trial.  McMurray  v.  Peabody  Coal  Oo.f   281  111.  218;  City  of 

Mollne  V.  Chicago^  Darlington  and  Qulncy  Railroad  Gg^^  262  ld« 

52j  Mason  v.  McNamaray  57  ld«  274," 

The  judgment  order  of  the  Municipal  court  of  Chicago, 

dated  April  28,  194-1,  is  reversed,  and  the  cause  is  remanded 

with  directions  to  the  trial  court  to  vacate  the  judgaent  order 

of  the  Municipal  court  of  Chicago  dated  March  21,  1941,  and  for 

further  proceedings  not  inconsistent  with  this  opinion. 

JUDGMEHT  ORDER  DATED  APRIL  28,  1941, 
RSVERSSD,  AND  CAUSE  RBMANDSD  WITH 
DIRECTIONS  TO  VACATE  JUDCatENT  ORDER 
DATED  MARCH  21,  1941,  ETC* 

Sollivaa  and  Friend,  JJ,,  concur^ 
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APPEAL  FROM  CIRCUIT  COURT, 
COOK  COUKTT, 

dm  i.A.  262 


41546 

\VIMP  PACKING  COMPANY,  an  Illinois 
Corporation,  ROY  V/IMP,  LeROY  I'.lMP 
and  NETTIE  WIMP, 

Appellees, 

ELGY  WIMP,  ^ 

Appellant, 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPIfllON  OF  THE  COURT* 

Wimp  Packing  Company,  an  Illinois  corporation,  whose  stock 
was  held  principally  by  Roy  Wimp  and  Elgy  Wimp,  his  brother, 
brought  suit  in  debt  against  ^^Igy  Wimp,  predicated  on  an  account 
stated  and  an  open  account.  Defendant  denied  the  debt  and  filed 
a  counterclaim  for  an  accounting  and  liquidation  of  the  corpor- 
ation, joining  the  president  and  other  stockholders  as  counter- 
defendants.  The  cause  mis  referred  generally  to  a  master,  who 
found  the  issues  in  favor  of  defendant  and  recommended  the  entry 
of  a  decree  in  accordance  with  his  findings,  including  the  appoint- 
ment of  a  liquidating  receiver  and  the  dissolution  of  the  corpor- 
ation. Pursuant  to  hearing  of  exceptions  to  the  master's  report, 
the  chancellor,  after  studying  the  report  for  several  days,  dis- 
approved of  the  master's  findings  and  conclusions,  dismissed 
defendant's  counterclaim,  found  the  Issues  for  plaintiff,  and 
entered  Judgment  in  favor  of  plaintiff  and  against  defendant  for 
$4-5,595,07,  together  with  interest  thereon  from  July  I3,  I937,  to 
April  23,  1940,  amounting  to  $6,446.23,  Defendant  seeks  reversal 
of  the  decree  entered. 

The  complaint  filed  July  I3,  I937,  alleged  that  defendant 
Elgy  V/lmp  ipas  connected  with  the  corporation  froa  January  29, 
1918,  to  December  3I,  I936,  in  the  capacity  of  stockholder, 
officer  and  director;  that  during  that  period,  and  without 
authority  from  plaintiff,  willfully,  maliciously  and  with  intent 
to  defraud  the  corporation  he  took  for  himself  on  credit  a  large 
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amount  of  goods  from  the  corporation,  for  which  he  has  not 
paid,  and  recelTed  large  sums  of  money  which  he  has  not  re- 
funded. The  complaint  s«ts  forth  a  list  of  more  than  200 
items,  aggregating  total  debits  of  $73,029*07,  during  tha 
period  in  which  he  was  connected  with  the  corporation,  and 
total  credits  of  $27,434,  Indicating  a  balance  due  the  cor- 
poration of  $45,595,07, 

It  is  further  alleged  that  December  3I,  I936,  at  the 
company's  office  in  Chicago,  plaintiff  and  defendant  accounted 
together  concerning  the  sums  of  money  before  that  time  owing 
frcsa  defendsint  to  plaintiff,  and  upon  such  account  it  was  found 
defendant  was  indebted  to  plaintiff  in  the  sua  of  $45,595.07, 
with  interest  thereon  at  6  per  cent  per  annum,  which  defendant 
promised  to  pay  when  requested 5  that  payment  thereof  was  de- 
manded of  defendant  by  plaintiff  on  the  aforementioned  date, 
and  every  month  previous  t©  the  com^nencement  of  the  enumerated 
statement  of  account,  but  defendant  refused  and  still  refuses 
to  pay  the  same. 

Defendant's  answer  admits  his  connection  with  the  cor— 
poration  during  the  period  alleged  as  stockholder,  officer  and 
director,  but  categorically  denies  substantially  all  the  other 
material  allegations  of  the  complaint|  and  as  a  further  defense 
he  avers  that  as  to  the  $72,171,29,  part  of  the  cause  of  action, 
the  same  did  not  accrue  to  plaintiff  at  any  time  within  five 
years  next  before  the  commencement  of  the  action,  and  that  the 
suit  is  therefore  barred  by  the  Statute  of  limitations. 

By  way  of  amended  counterclaim  defendant  alleged  that 
he  and  his  brother  Roy  are  and  have  been  since  I9I8  the  sole 
and  only  stockholders  of  the  corporation,  with  the  exception 
of  a  qualifying  share  issued  to  LeRoy  Wimp,  a  son  of  Roy  Wimp, 
and  that  said  stockholdings  are  as  follows:  Roy  Wimp,  I3I8 
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shares J  Elgy  Wimp,  681  shares;  LeRoy  Wimp,  1  share,  or  an 
aggregate  of  2,000  shares,  which  constitute  all  the  Issued 
and  outstanding  stock  of  the  corporation;  that  defendant  and 
his  brother  Roy,  at  the  time  of  their  subscriptions  to  the 
capital  stock  of  the  company,  gave  In  partial  payment  thereof 
their  respective  notes  secured  by  capital  stock  as  collateral; 
that  defendant,  from  the  date  of  the  organization  of  the 
company,  has  been  its  vice  president  and  treasurer  and  a 
member  of  the  board  of  directors;  that  Roy  Wimp  has  been 
president  and  director,  and  his  son  LeRoy,  secretary  and  a 
director;  that  from  time  to  time  defendant  made  meat  purchases 
from  the  corporation  which  were  charged  to  his  open  account, 
similar  purchases  also  being  made  by  Roy  and  LeRoy,  which  were 
charged  to  their  respective  accounts;  that  all  these  purchase* 
were  the  result  of  a  mutual  custom  and  understanding,  "and  it 
was  never  intended  that  any  interest  charges  were  to  be  made 
by  the  corporation  upon  said  open  accounts;"  that  certain  In^ 
surance  policies  were  taken  out  on  the  lives  of  defendant  and 
Roy  for  the  benefit  of  the  corporation  seme  time  after  its 
organization;  that  the  policy  on  the  life  of  defendant 
(Equitable  Life  Assurance  Society  policy  No,  3960337)  was 
payabl®  to  his  estate  as  beneficiary,  but  was  pledged  as 
collateral  to  a  loan  of  the  corporation  with  the  Depositors 
State  Bank,  and  it  was  always  intended  that  the  corporation 
was  to  be  the  beneficiary  of  this  policy;  that  the  Depositors 
State  Bank  passed  into  receivership  and  for  convenience  no 
change  was  Biade  in  the  beneficiary  until  about  October,  193^> 
when  the  corporation  paid  off  its  loan  to  the  bank  and  the 
policy  was  released,  and  thereupon  the  corporation  was  promptly 
made  the  beneficiary  thereunder. 

It  is  further  alleged  that  in  September,  I926,  Roy  will- 
fully and  maliciously  entered  upon  a  course  of  conduct  designed 
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to  unlawfully  and  wrongfully  deprive  defendant  of  his  stock  1a 
the  corpor&tion  and  to  unlawfolly  exploit  it  and  convert  its 
funds  and  assets  for  his  own  benefit}  and  in  pursuance  of  ths 
plan  and  scheme  Roy  has  since  that  time  continuously,  arbitrarily 
and  unlawfully  manipulated  the  affairs,  moneys  and  properties  of 
the  corporation  for  his  own  use  and  benefit,  to  the  injury  of  de- 
fendant and  to  the  end  that  defendant  might  be  deceived  as  to  th« 
actual  condition  of  the  business  and  his  rights  to  stock  in  tte 
corporation}  that  Hoy  has  maliciously  caused  certain  unlawful  euid 
wrongful  interest  charges  to  be  placed  against  def'^ndant»s  open 
account  over  a  number  of  years  and  without  his  knowledge}  to  this 
allegation  there  is  appended  a  list  of  13  items,  beginning  with 
September  30,  I926,  to  December  3I,  19 36,  aggregating  $17*532 .A?, 
wMch  are  alleged  to  be  charges  made  contrary  to  the  custon  and 
understanding  between  the  parties  and  never  provided  for  at  any 
valid  meeting  of  the  stockholders  or  directors. 

It  is  furttier  alleged  that  Roy  maliciously  caused  certain 
unlawful  and  wrongful  charges  to  be  placed  against  defendant's 
open  account,  without  his  knowledge,  for  life  insurance  preai;ims 
paid  over  a  number  of  years  in  the  sum  of  $12,043*62  on  the  afore- 
said insurance  policy,  which  were  properly  chargeable  to  the  cor- 
poration} that  he  likewise  maliciously  caused  certain  unlawful 
and  wrongful  charges  to  be  placed  against  defendant's  open  account 
over  a  number  of  years,  without  defendant's  knowledge,  consisting 
of  many  miscellaneous  items,  and  in  particular  one  item  dated 
April  2,  1919,  in  the  amount  of  $10,000,  which  were  erroneous 
and  have  no  basis  in  fact}  that  Roy  maliciously  caused  certain 
unlawful  and  wrongful  credits  to  be  placed  upon  Roy's  open 
account  over  a  number  of  years,  without  defendant's  knowledge, 
covering,  among  other  things,  interest  credits  on  a  loan  frc« 
Roy  to  the  corporation,  aggregating  $7>195.09#  which  was  never 
authorized  at  any  valid  meeting  of  the  stockholders  or  directors| 


fix    KZ-^:: 

sr 

Xiit£^'iilQ' 

<, 

-iii   10  x^ 

.yil 

i^C 

b»Vl\ 

:'D 

€i£iZ    ilX   : 

^ooi-- 

ba         " 

- 

TiftwclHr  o:t  tee  jioWateq'KJ'd  erf* 
cf  m/o  cJui  lol  e^4»a££:  i'£t4i  aJbad 

^  ,.     aL'i  lot  nol;J'i3'![oqioo  9dt 

Ti;,u^a'.  ■         -'^ '■■'    ^t  bn&  SOMAm'i 

^  •*■-'•■  \  '^  »     ->     »    - 

-«>t:o'j  :  pj:;?  no  ';^e+..  .^-.^  ..iv  'i-'  --i^-  ?^f^  «i  Eia©i(  to  ifcfnam  «  ^»vo  fijfcaq 
-'10  0  sfl;^  o:f  s>Icf£  .I-xftgoi  fisirf^f  ^'t'siicKj  aocuBiJifaai:  fcJt*a 

;}xix'  '  o*  a«>Si:«£ia»  il/'lSfioiw  bos 

n.t  -..t'j  ..>,M>iioii.**K  \oi\  #«d:t  jIok-I  nl  ei&i»tf  on  ©▼fid  i«« 

flsqo  a'io*;  noqu  B»osXq  »rf  c^  a;!fl^a«l&  Xj/tanoaw  fuiB  Ixi^jsIov 


that  Roy  maliciously  caused  certain  unlawful  and  wrongful 
credits  to  be  placed  upon  Roy's  notes  receivable  account, 
thereby  reducing  his  indebtedness  to  the  corporation  on  thr«« 
items,  respectively,  of  $30,307.89,  $23,728,06  and  $6,579. 83j 
that  the  entry  of  these  items  was  unlawful,  wrongful  and 
erroneous  in  that  the  total  debit  to  common  stock  unissued 
should  have  been  prorated  between  Roy  and  Elgy  in  proportion 
to  their  stockholdings,  and  on  that  basis  the  notes  receivable 
account  of  Roy  should  have  been  $19,972,90  and  the  credit  to 
the  notes  receivable  account  of  Elgy  should  have  been  $10,319,84; 
and  it  is  alleged  that  thereby  the  notes  receivable  account  of 
Roy  was  overcredited  in  the  sum  of  $3 » 755. 16,  and  the  notes  re- 
ceivable account  of  Slgy  was  undercredited  in  the  sum  of  $3,740,01, 

The  amended  counterclaim  contained  various  other  allegations 
of  a  similar  nature,  alleging  wrongful  acts  on  the  part  of  Roy  to 
the  prejudice  of  defendant's  rights  and  interests  in  the  corpor- 
ationi  and  he  therefore  asked  for  an  accounting,  judgment,  the 
appointment  of  a  receiver  and  the  dissolution  of  the  corporation* 
The  answer  to  the  counterclaim,  in  the  main,  categorically  denied 
the  numerous  allegations  of  the  counterclaim  and   asked  the  dis- 
missal thereof. 

The  hearings  before  the  master  to  whom  the  cause  had  been 
referred  continued  for  approximately  four  months,  and  when  he 
filed  his  report,  counsel  for  the  respective  parties  were  evi- 
dently of  opinion  that  the  master  had  mlsconcelTed  the  issues 
and  asked  him  to  file  another  report,  which  is  substantially 
the  same  as  the  first.  To  this  report  plaintiff  and  counter- 
defendant  filed  objections  and  exceptions  charging  that  the 
findings  of  the  master  in  both  reports  were  in  diract  conflict 
with  the  evidence  and  erroneous  as  to  the  legal  conclusions 
drawn  from  the  evidence;  that  the  master  had  failed  to  comprehend 
the  points  in  issue;  that  he  was  absent  from  several  of  the  hear- 
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lugs,  late  at  others,  and  inattentive}  and  "that  because  of  the 
similarity  of  the  legal  verbiage  of  the  counterclaiB  and  tb» 
Master's  second  report,  it  is  a  difficult  task  to  convince  the 
ordinary  mind  that  the  Master  arrived  at  his  conclusions  fro« 
his  own  impartial  investigations  of  the  evidence  and  the  lawi" 
that  it  was  necessary  and  hearings  were  had  without  the  master 
being  present!  and  that  the  entire  second  report  was  inconsistent 
with  the  evidence.  Defendant  and  counterclalmant  Elgy  \Wjnp  like- 
Tdse  filed  objections  to  the  report,  in  which  he  charged  that  it 
was  incomplete  and  defective  in  its  entirety;  that  all  the  flridlngf 
of  the  master  were  Imperfect,  restricted  and  not  sufficiently 
comprehensive  to  properly  inform  the  court  on  the  matters  of  fact 
and  law  involved  therein,  and  that  the  report  ought  to  be  varied, 
altered  and  completely  revised.  These  objections  and  exceptions 
were  called  to  the  attention  of  the  chancellor  and  were  later 
brought  to  our  attention  on  oral  argument.  By  reason  of  the 
objections  and  exceptions,  the  chancellor  was  evidently  prompted 
to  make  an  independent  study  of  the  entire  record,  and  after  con- 
sidering the  pleadings  and  evidence,  totally  disapprored  of  the 
master's  conclusions  and  entered  the  decree  from  which  this  appeal 
Is  prosecuted* 

With  respect  to  the  account  stated,  the  master  found  from 
the  evidence  submitted  that  plaintiff  had  failed  to  prove  an 
account  stated  against  Elgy  ?yimp  in  any  sum  whatsoever,  and 
that  no  such  account  exists.  He  concluded  that  tLe  evidence 
disclosed  a  credit  balance  on  the  notes  receivable  account  of 
Elgy  Wimp  amounting  to  $3#923#82  which  is  properly  applicable 
against  the  debit  balance  of  $3,882,58  on  his  open  account, 
leaving  a  net  credit  of  $4-1,24  in  favor  of  defendant,  and 
recommended  "that  a  permanent  and  liquidating  receiver  be 
appointed  *-^*  for  the  plaintiff  corporation,  *-^^  with  full 
power  to  liquidate  the  assets  and  business  of  said  plaintiff 
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corporatlon,  and  that  upon  the  completion  of  said  liquidation, 

that  said  plaintiff  corporation  be  dissolved  by  order  of  thia 

Court," 

SeTeral  years  before  the  complaint  was  filed,  Slgy  Wjip 
had  voluntarily  severed  his  connection  with  all  activities  of 
the  plaintiff  corporation  and  had  organized  and  started  an 
Independent  pacicing  business  of  his  ovm  in  Streator,  Illinois, 
During  all  this  tiae  plaintiff  was  and  is  still  a  golnig  concern 
and  there  was  no  justification  v/hatever,  in  law  or  in  fact,  for 
recommending  a  liquidating  receiver  and  dissolving  the  compainy, 
by  reason  of  the  controversy  which  arose  between  two  of  Its 
stockholders  as  to  their  respective  accounts.  The  statute  makes 
no  provision  for  such  drastic  action  and  the  master  cites  no 
authority  for  his  recommendation.  Therefore,  the  court  properly 
rejected  this  recommendation  of  the  master. 

The  pleadings  and  evidence  with  respect  to  the  account 
stated  may  be  briefly  summarized  as  follows :  October  18,  1938, 
plaintiff  filed  an  amendment  to  its  complaint,  alleging  that  on 
June  7,  1937,  It  accounted  together  with  defendant  as  to  money 
before  that  time  owing  from  defendant  to  plaintiff,  and  that  It 
was  then  found  that  defendant  was  Indebted  to  plaintiff  in  the 
sum  of  $33,551.45,  and  for  the  further  sum  of  $12,043.62  for 
moneys  advanced  for  defendant  on  his  insurance  premiums  and 
interest.  The  evidence  discloses  that  June  7,  1937*  plaintiff 
mailed  to  defendant  at  Streitor,  Illinois,  where  he  was  then 
engaged  in  the  packing  business  a  letter  with  enclosure  of  plaij>- 
tiff's  exhibit  2  of  Itay  4,  I938,  showing  a  complete  statement  of 
Elgy  Wimp's  account.  This  letter  and  account  were  allied  in  an 
envelope  containing  thereon  the  name  and  address  of  plaintiff's 
attorney  for  returni  and  it  was  shown  that  the  letter  so  mailed 
was  not  returned  undelivered  by  the  post  office  departaaent.  In 


sti£S  lo  -t«>fe*ic.  Ycf  £«'Vloa2±ft  ed  isotd-jsioqioo  llld-nlolq  fclfig  d-ftitt 

1©  2si::tivW36  lis  rfilw  xioJt^oeflnoo  alri  Jb©n©v©8  xIli«;tnjjXov  bad 

Its  bci&'i&&z  laB  bexlnsgio  bari  Ms  nolcfanoqno©  IllifllBlq  ad* 

..sioflJtlll   ,iod-JB9ii^8  at  nw  o  ?.3<9nJt8ircf  gnjbloflq  cfn^fcasqefiiil 

^,to£l  ni:  'io  w*I         .^     v^iibilni  iiJlJ-^oilJiv^ax/i,  on  aaw  eisxi;t  Aob 

^■;iS»i.ii20o  9fi;J  ■g£ilylGZ6lL  Las  rr©vl©©«i  suWsfcli/pJ:!  e  'Balbae>mijooei 

rJl  "-o  o"  vt  n©ew;f®d  eaoiB  xfoJtriw  Tcarrsvo^d-noo  sdd^  lo  nosisei  x^' 

.'.da  sitfifBC?;.  ..3;fmio30B  eviwosqa©^  niajtlct  or  ■    bloxlaiood'B 

<an  as-J-ic   •..  Ja*,.    7>iii  Sxis  nol^oB  oiitaBiA  ilc^a  -xOi  xioisivortq  oa 

xXieqoiQ  :f':'j:;oo  s/fj    ^erEolensxlT     .jaoi^efyn^irrfflooei  aid  lol  "^;tiiori;tJ»B 

.•is^ssE  add'  lo  floictfibnefiaaoo©^  eirf;!'  bsd-oet**! 

"■    ^    ■  :snollr'  sliSKiEajB  "^Ilslid  sd  -^sffl  bG^^B^fa 

ao  d-jaii*  saisoJIi::   ^ifiifiXqMoo  B^Ji  oo    j'jnsxfi.^nssaB  SB  bBllI  lllctnlBlq 

1  :tfiilj-  ba&  ^IJliatelq  oi  irL£bnsl.&b  aionl  saiwo  9i«W  c^fixid•  eiolecf 

'jiU-  at  lljt:^ni6lq  o;?  bsJcfsfciLt  esw  SoBbaBl&b  Sadt  btwoJ  nsdS  zsm 

•lol  Sd.c^tSIl  lo  3«-'8  •iericti0'^.  eiii  icl  fees  ^^•^•I'cJ^^CE^  lo  Mrs 

fcas  smrlfflsiq  ^onBix/arti  elri  no  i'nfibnelefc  lol  6«oiX£;vbi5  etcs^om 

Hl:^nl6lq   tV£^'I  tS!  ?>iXwX.  ^6d;t  sfteoloeife  conebirv©  ei£T     ^^ee^scfal 

asrid'  ai3W  ©ri  eioxlw  ^sloaJLTII   t'iod-:^en*S  is  ^flBbnslflb  o3'  fe»Xlfiffl 

-iftlKlq  lo  911.  aefiiaifcf  snl^y^osq  ©dcf  Hi  fc^saan* 

lo  cfncEeiac^K  scf^^Xqirc:  ^        '   t  tcfjtdxa  t'lll* 

ciB  ni  JbfXijsia  eisvsr  ;tiii;oooB  fens  locfcfsX  aiilT     .tmrossB  a'qislv?  "tsXa 

a*lllJ«ifiXc;  Id  eaoibbfi  bus  9iK£n  eff;t  nosiexid-  sflinls;:fnoo  ^qoXsvas 

beXlBffi  o2  is^cJ-eX  oii;t  :t8fl:f  nworia  ssw  tl  bas  inivisi  lol  x«moJ';ts 

nl   .d'fiSBStiBqeb  ©oiHo  ^aoq  e/{J  x6  beiovlifibtw  bsaiLisn  Soa  ear 


Dick  V.  Zlmmeraany  207  Hlo  636,  the  court,  under  similar 
circumstances,  held  that  such  a  letter,  properly  addressed 
and  mailed,  raises  the  presumption  that  it  reached  the 
addressee.  The  statement  enclosed  in  the  letter  contained 
an  Itemized  list  of  the  yearly  totals  of  debits  and  credits 
In  the  account  of  Elgy  Wimp  for  the  years  I917  to  I936,  both 
Inclusive,  and  represented  the  yearly  totals  for  those  years 
•f  all  the  items  in  plaintiff's  complaint,  except  the  Insurance 
premiums  for  the  years  I926  to  1937#  both  inclusive.  Defendant 
denied  having  received  ©r  seen  this  exhibits  Steve  Tandaric, 
plaintiff's  bookkeeper,  testified  that  between  June  15  and  I9, 
19 36,  he  made  up  a  statement  of  defendant's  account  an3  showed 
it  to  him  in  plaintiff's  office.  Another  witness,  ?red  DeJaeger, 
testified  that  he  was  employed  by  the  corporation  from  July,  1934-, 
to  April,  1935#  as  bookkeeper;  that  he  drew  off  monthly  or  annual 
statements  and  showed  them  to  defendant;  that  he  explained  accounts 
payable  of  defendant,  especially  on  account  of  the  interest  ccan- 
puted  every  year,  Roy  Wimp,  president  of  the  corporation,  testi- 
fied that  after  Elgy  had  begun  to  run  behind  in  his  account,  he 
"would  show  him  a  statement  and  demand  what  was  on  the  statement 
at  that  time,"  and  it  was  his  recollection  that  the  last  time  he 
showed  Slgy  such  a  statement  was  August  1,  1936,  He  then  asked 
him  to  pay  it,  and  Elgy  promised  to  do  so  as  soon  as  he  could. 

Defendant  denied  generally  that  an  account  stated  had  been 
had  with  plaintiff.  He  denied  receiving  the  latter  of  June  7, 
1937*  with  an  itemized  account  enclosed,  mailed  to  him  at 
Streator,  Illinois,  ?rlien  a  statement  showing  his  account  was 
exhibited  at  the  hearing,  he  denied  having  ever  seen  It. 

He  admitted  knowing  DeJaeger,  formerly  bookkeeper  of  plain- 
tiff corporation,  but  denied  that  he  had  ever  received  froa  him 
any  statement  of  the  condition  of  the  company  or  any  account,  or 
that  Jaeger  had  ever  spoken  to  him  about  the  mounting  interest 
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charges.  Defendant  likewise  denied  the  testimony  of  other  wit- 
nesses offered  on  behalf  of  plaintiff  with  reference  to  the 
account  stated,  and  took  the  position  that  no  accounts  had  erer 
been  rendered  to  him. 

The  evidence  shov;s  that  plaintiff  had  paid  an  aggregate 
of  $12,043,62  as  Insurance  premiums  on  a  policy  issued  to  de- 
fendant during  the  years  in  question.  The  Equitable  Life 
Assurance  Society  of  the  United  States  had  issued  a  policy 
Ho,  3960337  in  the  amount  of  $15,000  on  the  life  of  Elgy  Wimp, 
payable  to  his  executors,  administrators  or  assigns.  The  pre- 
miums were  undoubtedly  advanced  by  plaintiff,  and  plaintiff  was 
entitled  to  be  reimbursed  therefor*  As  against  the  documentary 
evidence  and  the  testimony  of  at  least  two  witnesses  other  than 
Roy  Wimp,  president  of  the  corporation,  all  indicating  that 
Elgy  Wimp's  account  had  been  the  subject  matter  of  discussion 
over  a  period  of  years,  that  a  statement  of  his  acDOunt  was 
presented  to  him  on  various  occasions  and  finally  mailed  to  him 
at  Streator,  we  have  the  denial  by  Elgy  that  an  account  was  ever 
presented  to  him  or  that  he  received  the  letter  containing  an 
Itemized  statement  ©f  the  account  at  Streator.  Plaintiff's  wit- 
nesses testified  that  Elgy  '.Vimp  had  promised  to  pay  the  amount 
which  he  allegedly  owed  as  soon  as  he  was  able  to  do  so.  This 
testimony  he  also  denied.  It  is  difficult  to  reconcile  Elgy»s 
testimony  with  the  evidence  adduced  by  plaintiff.  Under 
ordinary  circiamstances  a  master's  findings,  although  not  con- 
clusive, are  entitled  to  due  weight  in  consequence  of  the  oppor- 
tunities afforded  him  for  determining  the  credibility  of  wit- 
nesses, but  in  this  case  both  counsel  complained  of  the  absence 
and  inattention  of  the  master  at  hearings,  of  the  inconsistency 
between  the  evidence  and  his  findings,  which  Elgy  Wimp  in  his 
objections  characterized  as  "imperfect,  restricted,  and  not  suffi- 
ciently comprehensive  to  properly  inform  the  court  on  the  matters 
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of  fact  and  law  Involved  therein,"  and  which  are  also  severelj 
criticised  toy  plaintiff.  Because  of  these  circumstances,  the 
chancellor  was  obliged  to  examine  the  record  independently  and 
we  have  deemed  it  necessary  to  do  likewise,  "Froa   such  exami- 
nation we  think  the  chancellor  properly  disapproved  of  the 
master's  findings  and  found  in  favor  of  plaintiff  on  the  account 
stated. 

It  is,  of  course,  a  fundamental  rule  that  fSlgy  Wimp  had 
the  burden  of  establishing  his  counterclaim  by  a  preponderance 
of  the  evidence.  A  considerable  portion  of  his  testimony  as  to 
notice  and  knowledge  of  the  plaintiff *s  books  and  account  was 
contradicted  by  several  witnesses.  The  record  does  not  sustain 
his  contentions  as  to  the  counterclaim.  Certainly  there  was  no 
ground  for  the  r: commendation  that  a  liquidating  receiver  be 
appointed  and  the  corporation  dissolved,  since  it  was  a  going 
concern,  and  there  was  no  justification  from  the  evidence  in 
finding  that  its  assets  should  be  taken  from  the  control  of  its 
officers  who  had  managed  the  business  for  many  years,  notwith- 
standing the  controversy  between  two  of  the  stockholders  as  to 
their  individual  accounts. 

Defendant's  counsel  advances  various  legal  propositions 
with  respect  to  the  account  stated.  It  is  urged  that,  in  order 
to  constitute  an  account  stated,  there  must  be,  in  every  case, 
proof  in  some  form  of  assent  to  the  account,  and  an  acknowledgment 
of  the  indebtedness  of  a  certain  sum,  "  e  think  plaintiff  made  a 
satisfactory  showing  in  this  re spec t«  If  the  testimony  of  plain- 
tiff's witnesses  is  to  be  believed,  Elgy  Wimp  received  statements 
of  his  account  from  time  to  time,  showing  the  items  which  he  now 
disputes.  There  is  evidence  that  he  promised  to  pay  the  account. 
He  now  takes  the  position  that  he  never  received  these  state- 
ments, but  if  the  conclusion  is  justified  that  statements  were 
presented  to  him  periodically  and  ultimately  mailed  to  him  at 


-01- 


.Le;ts;t8 


O^JHi      .j^iiAH       »^j,jL.  .       4*  tru; - 

OCX  &m  ©lerCJ  yX^-    "" 


-J  Alt;  ai:r»A^i.*Ai  i 


^j    M^  =  *^'jj<jiu  u    xo    #sx 


■  irtd^  noiJ-jsJbitsniBioo  1  sr         "    fncoig 

ntg   ^.o-^vlufieib  xsold-sioq-ioo  exlcf  hn::,  Dejfijfcoqqs 
iisollistaut  on  saw  eieiii  Mb  ^nisoiioo 


oi    .  ;  Eisfclo/tjioora  sii^  lo  o%;t  aeewitfecf  \;8i9Toi;tnoo  ©xl:t  •^alba&it 

,ad-m«5oo£  Xiuj&lvlbai:  ilaxti' 

EXiO±oieoqo'iq  Ies©!  sLoiiBV  BSonBvbG  leenuoo  e'^faaJbiaolea 

irbio  nl  ^^ziiit  beg^j  .    ?»j'Bd'e  cfaiJOooB  erfcf  o^  ctoeqasn;  rlcflw 

^©a«o  xi®"9e  ni  ,eG^  wcxiii  eisxij   ,b*»^Bi8  JnwoooB  ns  ecfujl-tznoo  o* 

r.:ii~;ai'^r>©Iwo£Clo6  njs  bac   ^^mwoos  or  :SfcEs  lo  ■iioe  nl  looiq 

•nsffl  llij-flislq  2!Uil/y"  9"'     .fliua  xixi-J'  at  jr;  lo  c;6.in;jcc)'cfebal  'S>Ai  lo 

-  ,.  "^  •d'ooqe-".  £i  gxilwoxis  xioj'oaltl^fla 

e;fne.ii>cJ.i:?c   iisviyo&i  qaiW  \8l3   ^bcvslli-,  r.s8a»fl:Ji:w  t'llW 

woe  sii  iloxriw  8a:e:fi  nrf^  Sfxlwoils   ^siaX:^  c*J   3fiiU   tauil  itmoooB  alii  lo 

-aifj^r:  stB9dS  I  'I'^ven  »ri  J-^;*  uolctleoq  eil^t  esifjed-  won  sH 

-x'ia^tB^B  sadi  fe^lllisL't  si  aolax/Iaaoo  si(i  11  ;fjjtf  ,8:fn«a 

J-3  ffiixl  o^  bullae  xI»^JattloIii  b/xB  xlJi&!:>±bot^9q  mtji  oi  be^aeaeTO 


-llw 

Streator,  without  any  dissent  on  his  part,  assent  would  be 
implied.  It  is  also  urged  that  an  account  stated  Is  only 
prima  faclo  evidence  of  Its  correctness,  and  may  be  Impeached 
for  fraud,  mistake,  omission  or  inaccuracy.  Defendant  cannot 
take  the  position  that  he  was  never  presented  with  an  account 
and,  at  the  same  time,  contend  that  the  account  was  inaccurate. 
An  examination  of  the  record  leads  us  to  the  conclusion  that 
defendant  never  seriously  questioned  or  challenged  the  account, 
but  allowed  it  to  run  along  through  these  many  years,  assenting 
thereto,  and  that  he  promised  to  pay  it  oh  several  occasions 
but  failed  so  to  do, 

?/e  are  accordingly  of  opinion  that  the  judgment  order 
and  decree  of  the  chancellor  should  be  affirmed,  and  it  Is  so 
ordered, 

JUDGMENT  ORDER  AND  DECREE  APFIRM3D. 

Scanlan,  P.  J.,  and  Sullivan,  J.,  concur. 
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LIBERTY  NATIONAL  BANK  OP  CHICAGO,  ) 

as  trustee  under  the  provisions  ) 

of  a  trust  agreement  dated  the  ) 

11th  day  of  April,  1940,  and  icnown  ) 

as  Trust  No.  296I,  )   APPEAL  FROM  MUHICIPAL 

Appellee,  ) 

)   COURT  OF  CHICAGO. 

y*  ) 

MONTGOMERY  J,  ATKINSON,  )    Q  1     O    T     A        Ck  r*  C%^ 

Appellant.       )   tj  JL   O    Lm£\%    ^  O  O 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OP  THE  COURT. 

March  12,  1940,  743  Brompton  Ave.  Apts.,  Inc.,  made  a 
lease  ?dth  the  defendant,  Montgomery  J.  Atkinson,  for  an  apart- 
ment to  be  used  as  a  private  residence  or  dwelling  on  premise* 
known  as  755  Brompton  avenue,  Chicago,  for  the  term  commencing 
May  1,  1940,  and  expiring  April  30,  1941,  at  a  stipulated  rental 
of  $50  a  month.  Defendant  never  entered  into  possession  of  the 
apartment  for  reasons  hereinafter  set  forth.   In  September, 
1940,  plaintiff,  as  assignee  of  the  original  lessor,  by  state- 
ment of  claim  and  cognovit  filed  in  the  Municipal  court,  had 
judgment  against  defendant  for  $237.50  and  costs,  being  rent  for 
the  months  of  June  t©  September,  1940,  inclusive,  interest  and 
attorneys »  fees.  After  issuance  of  execution,  defendant  duly 
appeared  and,  by  written  motion  supported  by  his  affidavit  and 
that  of  his  wife,  Beatrice  E,  Atkinson,  moved  the  court  to  open 
the  judgment  by  confession,  to  stay  execution  thereof,  and  to 
allow  defendant  a  trial  by  jury.  The  motion  was  denied,  and 
thereafter  the  further  motion  of  defendant  to  vacate  or  set  aside 
the  order  overruling  his  prior  motion,  was  likewise  denied.  This 
appeal  is  prosecuted  to  reverse  the  court's  ruling  on  these  motions. 
The  sole  question  presented  is  whether  the  affidavits  of 
defendant  and  his  wife,  in  support  of  defendant's  motion  to  open 
the  judgment  by  confession,  disclosed  a  prima  facie  defense  on  the 
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merits  to  the  whole  or  a  part  of  plaintiff's  demand.  This  re- 
quires a  consideration  of  the  pleadings  presented.  The  material 
portions  of  defendant's  affidavit  may  be  summarized  as  followsi 
He  alleged  that  March  1,  1940,  through  his  wife,  acting  as  his 
agent,  ha  entered  into  negotiations  with  the  original  lessor 
corporation,  for  the  leasing  of  the  apartment  in  question, 
through  one  Mrs.  Landmann,  who  is  also  the  wife  of  the  Janitor 
of  the  building,  acting  as  agent  for  lessor;  ttxat  before  inspecting 
the  apartment  Mrs*  Atkinson  made  extensive  inquiries  of  the  agent 
with  respect  to  the  health  of  -he  then  tenants  occupying  the  apar^U* 
ment  during  their  tenancy,  and  when  informed  by  the  agent  that  the 
then  tenants  had  lived  there  for  only  one  year,  Mrs,  Atkinson  alst 
made  extensire  inquiries  of  the  agent  with  respect  to  the  health 
of  the  tenants  who  occupied  the  apartment  immediately  prior  to  the 
then  tenants,  and  informed  the  agent  that  she  would  not  be  interested 
in  the  renting  of  the  apartment  if  any  one  had  been  sick  or  had  died 
there  during  Its  occupancy;  that  in  answer  to  these  inquiries  the 
agent  Mrs,  Landmann,  "for  the  purpose  of  inducing  affiant  to  lease 
said  apartment,  falsely  informed  and  represented  to  affisint's  wife 
that  there  had  been  no  sickness  or  death  In  said  apartment  during 
the  occupancy  of  the  same  by  the  then  tenants  thereof,  or  during 
the  occupancy  of  the  same  by  the  tanants  occupying  said  apartmeK.* 
prior  to  the  then  tenants  thereof;"  that  Mrs,  Atkinson,  on  the 
faith  of  the  agent's  statements,  "and  relying  implicitly  upon  the 
same,  and  believing  the  samt  to  be  true,"  caused  defendant  to  pay 
a  ten-dollar  deposit  for  the  rental  of  the  apartment,  and  there- 
after to  execute  tbts  lease  In  quesvlon;  that  Apr"*l  24,  1940,  when 
defendant  was  about  to  enter  into  possession  of  the  apartment,  he 
was  informed  by  Mrs.  Landman*i  that  the  tenants  therein  desired  to 
remain  on  the  premises  until  May  9,  and  he  was  requested  by  her  to 
delay  occupying  the  apartment  <ntil   that  date;  that  upon  receiving 
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this  request,  defendant  asked  Mrs,  Landmann  whether  the  delay 
of  the  tenants  in  vacating  was  caused  by  sickness  In  the  family, 
and  Mrs.  Landmann  replied  in  the  negative;  that  defendant  then 
and  there  informed  her  that  it  would  be  necessary  for  hla  to 
move  in  May  1  and  April  25>  the  day  following  his  conversation 
with  Mrs,  Landmann,  he  informed  lessor,  by  letter  of  that  date, 
that  it  would  be  necessary  for  him  to  have  possession  May  1;  that 
in  preparation  for  forcible  sntry  and  detainer  proceedings  against 
the  tenant,  he  telephoned  the  occupant  of  the  apartment,  who  told 
him  that  he  was  unable  to  yield  possession  because  the  apartaent 
had  been  quarantined  by  the  board  of  health  on  account  of  scarlet 
fever,  which  his  son  had  contracted,  and  the  occupant  at  the  saae 
time  informed  defendant  that  the  apartment  had  twice  before  been 
quaranted  during  his  occupancy  for  contagious  diseases,  and  it  is 
alleged  that  this  information  first  came  to  him  May  1,  194-0,  in  the 
course  of  his  conversation  with  the  then  occupant  of  the  premises; 
that  defendant  immediately  thereafter  verified  the  fact  with  respect 
to  these  three  quarantines  by  inspection  of  the  records  at  the 
Chicago  Board  of  Health,  and  from  the  records  ascertained  that 
the  representations  of  Mrs*  Landmann  that  there  had  been  no  sick- 
ness in  the  apartment  during  the  occupancy  of  the  then  tenant  were 
false  and  fraudulent;  that  upon  learning  these  facts,  defendant 
immediately  notified  counsel  for  lessor  that  the  lease  which 
defendant  had  executed  was  null  and  void  and  that  he  would  not 
occupy  the  leased  apartment  and  thereafter,  in  a  conference  with 
counsel  for  the  lessor,  at  which  the  president  of  lessor  corpor- 
ation was  present,  he  repeated  what  he  had  previously  written. 
Subsequently  defendant  demanded  return  of  his  deposit  and  one 
month* s  rent,  which  he  had  paid  after  executing  the  lease,  but 
his  request  was  never  complied  with,  ^ 

Beatrice  E*  Atkinson's  affidavit  alleged  that  she  is 
defendant's  wife;  tliat  she  had  read  the  affidavit  of  defense 
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prepared  by  her  husband,  knew  the  contents  thereof,  and  knew  of 
her  own  personal  icnowledge  that  all  the  allegations  therein  coxv- 
talned  with  respect  to  acts  or  things  done  by  her,  acting  as 
agent  for  her  husband,  were  true,  in  substance  and  in  fact. 

Plaintiff's  counsel  argue  that  the  affidavits  wer« 
defective  principally  for  the  threefold  reason  that  (1)  they  do 
not  conforai  to  the  requirements  specified  by  rules  ?S  (2)  and  73 
(1)  of  the  Civil  Practice  Rules  of  the  Municipal  Court  of  Chicago, 
effective  July  1,  1940j  (2)  defendant  did  not  allege  the  essential 
element  of  scienter  in  his  motion  and  supporting  affidavits  and 
thus  failed  to  disclose  the  prima  facie  defense  required  by  Rule 
76  (2);  and  (3)  the  representations  were  not  material. 

With  respect  to  the  first  two  contentions  it  is  argued 
that  defendant's  affidavit  was  defective  because  the  affiant,  IT 
sworn  as  a  witness,  could  not  testify  competent/ to  the  matters 
alleged  therein,  since,  under  the  rules,  affidavits  in  support  of 
a  motion  are  required  to  be  made  on  the  personal  knowledge  of  the 
affiants.  However,  counsel  overlooks  that  portion  of  rule  73  (D* 
which  provides  that  "If  all  the  facts  to  be  shown  are  not  within 
the  personal  knowledge  of  one  person,  two  or  more  affidavits  shall 
be  used,"  We  think  the  two  affidavits,  taken  together,  fully 
satisfy  the  requirements  of  the  rule. 

Various  contentions  are  made  with  respect  to  the 
necessity  for  alleging  the  essential  elements  of  scienter,  ai.d 
considerable  space  is  devoted  In  both  briefs  to  that  subject* 
However,  we  find  in  par*  3  of  defendant's  affidavit  the  allegations 
of  answers  which  ilrs.  Landmann  gave  concerning  the  health  of  the 
tenants  occupying  the  apartment  immediately  prior  to  the  then 
tenants  thereof  and  we  regard  these  as  sufficient.  In  addition 
thereto  it  is  alleged  "Thet  in  answer  to  said  inquiries  said 
agent,  for  the  purpose  of  inducing  affiant  to  lease  said  apart- 
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ment,  falsely  informed  and  represented,  etc."  It  was  held  In 
Farwell  et  al.  v.  Metcalfe ^  6l  111,  372,  that  "Where  false 
statements  are  made,  with  intent  to  deceire  and  defraud,  the 
necessary  Implication  is,  that  the  person  making  such  false 
statements,  with  such  Intent,  has  a  knowledge  of  their  falsity. 
Otherwise  the  false  character  of  the  representations,  and  the 
intent  to  deceive,  could  not  coexist." 

With  respect  to  the  materiality  of  the  representations, 
we  think  th©  case  of  Fuller  v,  DePaul  University,  293  111.  ^pp, 
261,  is  expressive  of  the  general  rule.  In  that  case  suit  was 
brought  against  a  Catholic  university  by  a  teacher  for  alleged 
breach  of  an  oral  contract  of  employment.  The  undisputed  evi- 
dence disclosed  that  plaintiff  had  made  intentional  concealments 
of  the  fact  that  he  had  been  a  Catholic  priest,  had  subsequently 
left  the  priesthood,  marrying  and  becoming  the  father  of  two 
children,  and  was  at  the  time  of  the  suit  what  is  termed  a 
"fugitive".  The  court  held  that  these  concealments  amounted  to 
material  and  fraudulent  misrepresentations,  and  that  his  silence 
as  to  these  things  was  a  deception  which  induced  defendant  to 
employ  him.  Quoting  from  I3  G,  J,  390,  sec,  294,  the  court 
adopted  the  general  rule  that  matters  are  always  material  which, 
if  they  had  been  known  to  be  false,  would  not  have  resulted  in 
the  contract  entered  into.  The  affidavits  presented  by  defendant 
and  his  wife  allege  that  they  made  special  inquiry  with  reference 
to  the  health  of  tenants  who  had  occupied  the  apartn^nt  before  the 
lease  was  executed,  and  it  is  definitely  alleged  that  Mrs.  Atkinson 
advised  the  agent  of  the  lessor  that  she  would  not  be  interested  in 
leasing  the  apartment  if  there  had  been  any  sickness  or  death  on 
the  premises  prior  thereto.  The  trial  court  evidently  overruled 
defendant's  motion  to  open  the  judgment  on  the  ground  that  the 
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allegations  contained  in  the  supporting  affidavits  as  to  tbs 
fraudulent  representations  of  the  agent  of  the  original  lessor, 
in  procuring  or  Inducing  the  execution  of  the  lease  in  luestion 
here,  were  not  misrepresentations  as  to  a  material  fact.  How- 
ever, sufficient  showing  is  made  in  the  affidavits  that  defends 
ant  and  his  wife  were  sensitlTe  and  apprehensive  about  occupying 
an  apartment  in  which  former  tenants  may  have  been  afflicted 
with  contagious  disease j  and  while  such  attitude  may  seem  im- 
material oar  fanciful  to  some,  the  fact  that  the  prior  tenants 
had  been  quarantined  with  contagious  diseases  on  two  prior 
occasions,  if  known  to  defendant  and  fully  disclosed  before 
the  lease  was  executed,  would,  in  view  of  the  allegations  in 
the  affidavits,  probably  have  resulted  in  the  refusal  of  the 
defendant  to  lease  the  premises, 

We  think  the  motion  to  open  the  judgment  by  con- 
fession should  be  allowed  and  defendant  given  an  opportunity 
to  present  his  defense.  The  orders  appealed  from  are  there- 
fore reversed  and  the  cause  remanded  with  directions  to  open 
the  judgment,  to  stay  the  issuance  of  execution  or  any  supple- 
mentary proceedings  based  on  the  judgment,  to  allow  defendant's 
demand  for  trial  by  Jury,  and  proceed  with  the  hearing  on  its 
merits. 

ORDERS  REVERSED  AKD  CAIKB 
REMANDED  WITH  DIRECTIONS, 

Scanlan,  P,  J.,  and  Sullivan,  J,,  concur. 
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APPEAL  PROM  CIRCUIT   X 
COURT,  COOK  COUNTY. 


313I.A.  263 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiffs  brought  an  action  in  tort  for  damages 
occasioned  by  the  alleged  negligence  of  defendants,  two  of 
which  are  corporate  villages,  in  causing  or  permitting  a 
certain  culvert,  situated  within  the  territorial  limits  of 
both  villages,  to  become  and  remain   obstructed  to  drainage, 
whereby  plaintiffs*  farm  lands,  drained  by  said  culvert,  be- 
caiae  flooded,  resulting  in  damage  to  standing  and  prospective 
crops  because  of  injury  to  the  soil.  The  case  was  tried  by 
the  court  and  a  Jury,  resulting  in  the  following  verdict: 
"We  the  Jury  have  not  and  cannot  now  agree  upon  a  verdict 
herein,"  The  jury  was  thereupon  discharged.  Defendants  had 
entered  three  motions  in  the  course  of  the  trial:  one  for  a 
directed  verdiet  at  the  close  of  plaintiffs*  evidence;  another 
for  a  directed  verdict  at  the  close  of  all  the  evidence;  and 
one  for  judgment  as  if  the  requested  verdict  had  been  directed. 
All  the  motions  were  overruled  in  a  consolidated  order  entered 
subsequent  to  the  trial.  Defendants  appeal  from  that  order, 
which  they  designate  as  the  "final  judgment". 

After  defendants  had  perfected  their  appeal  plain- 
tiffs here  moved  for  dismissal  thereof  on  the  ground  that  the 
order  was  not  final  but  interlocutory,  contending  that  it  did 
not  constitute  such  a  final  judgment  as  is  appealable  under  the 
provisions  of  the  Civil  Practice  Act  (An  Act  in  Relation  to 
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Ppaotloe  and  Procedure  in  the  Courts  of  this  State,  approred 
June  23,  1933,  ch.  110,  111,  Rer.  Stat,  1939)  and  particularly 
under  see.  "Tl   (par*  201,  p,  2437)  thereof,  and  therefore  thli 
court  Is  without  jurisdiction  to  entertain  the  appeal.  That 
motion  was  reserred  to  hearing.  We  think  the  motion  to  dismiss 
must  be  sustained  for  the  following  reasons t  The  law  is  well 
settled  that  a  judgment  or  decree  is  final  and  reviewable  when 
it  terminates  the  litigation  on  the  merits  of  the  case  and  deter- 
mines the  rights  of  the  parties*  Puna van  v>  Industrial  Gomm^. 
355  111*  444,  citing  Tribune  Co«  v«  lijttery  laotor  Livery  Co^^  338 
111.  537,  Peabody  Coal  Co.  v.  Industrial  Coram. ,  287  111.  407,  and 
Rosenthal  v.  Bd.  of  Educatlonf,  239  111.  29,  In  People  v.  Stomr 
Island  Savings  Banky  355  Ill«  401,  it  was  held  that  a  decree  is 
appealable  only  when  it  terminates  the  litigation  between  all  the 
parties  on  the  merits  and  when,  if  affirmed,  the  court  which 
rendered  it  has  only  to  proceed  with  its  execution. 

In  the  case  at  bar  none  of  the  rights  or  liabilities 
of  any  of  the  parties  were  determined  or  adjudicated  by  the  order 
from  which  the  appeal  is  prosecuted,  denying  the  respective  motions 
of  defendants  for  directed  verdicts.  The  case  on  the  merits  is 
still  pending  and  the  issues  thereof  are  wholly  undetermined  and 
subject  to  retrial,  having  the  same  status  as  before  the  original 
trial  had  begun.  The  verdict  of  the  jury  failed  to  settle  any 
of  the  issues  in  controversy.  On  retrial  defendants  may  prevail, 
thus  obviating  the  necessity  for  an  appeal,  or  plaintiffs  may 
abandon,  dismiss  or  discontinue  their  case,  or  on  retrial  the 
court  may  sustain  motions  for  directed  verdicts  on  evidence  then 
adduced  by  plaintiffs  on  the  hearing* 

A  similar  situation  was  presented  in  LeMenager  v^ 
Northwestern  Barli  Wire  Co..  296  111,  App,  568,  where  an  appeal 
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was  taken  from  an  order  denying  defendant's  motion  for  Judgment 
notwithstanding  the  verdict,  pursuant  to  the  provisions  of  section 
68  (par.  I92,  p.  2428,  ch.  110,/Ref.  Stat.  1939)  of  the  Ciril 
Practice  Acto  In  dismissing  the  appeal  because  the  order  vas  nst 
final  and  therefore  not  appealable  but  only  interlocutory,  the 
court  said  that  "An  appeal  from  the  verdict  of  a  Jury  will  not 
lie,  [Citing  cases,]  There  must  be  a  judgment  entered  on  the 
verdict  before  there  can  be  a  review  thereof.  The  verdict  of  a 
Jury  before  it  has  received  the  sanction  of  the  court,  by  passing 
into  a  judgment,  is  not  subject  to  review  on  appe.  1  in  actions  such 
as  the  present  one.  ***  Hence  a  judgment  in  this  case  could  not  be 
regarded  as  final  for  purposes  of  appeal  until  it  had  been  entered 
in  such  a  manner  that  execution  might  issue  thereon." 

For  the  reasons  given  the  motion  of  plaintiffs  to 
dismiss  the  appeal  is  sustained  and  the  appeal  is  dismissed. 

IPPBAL  DISMISSED, 

Scanlan,  P,  J.,  and  Sullivan,  J,,  concur ♦ 
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GOLDIE  BUEHLER, 
(Petitioner)   Appellee^ 


ALBERT  C,  BUEHLER, 
(Respondent)   Appellant, 
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I 
APPEAL  PROM  SUPERIOR  COURT, 


COOK  COUHTY. 

313  i.A.  264' 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINIOH  OF  THE  COURT, 


This  is  one  of  three  appeals  arising  subsequent  to  the 
entry  of  a  divorce  decree  by  the  Superior  court  October  20, 
1937,  in  favor  of  Goldie  Buehler,  petitioner,  against  Albert 
C,  Buehler,  respondent.  The  decree  was  predicated  on  grounds 
of  cruelty.  Petitioner »s  permanent  alimony  was  fixed  at  $175 
a  month  and  an  additional  $75  a  month  for  each  of  the  two 
children  whose  custody  was  awarded  to  her.  The  custody  of 
two  other  children  was  awarded  to  respondent,  Mrs,  Buehler 
was  given  all  the  household  goods  and  an  equal  interest  with 
respondent  in  the  home  occupied  jointly  by  the  parties. 
Petitioner's  attorneys  were  awarded  $4,500  solicitors*  fees. 
On  appeal  from  that  decree  to  the  Appellate  court  the  amount 
of  solicitors'  fees  was  increased  $1,500,  she  was  allowed 
$1,000  as  solicitors'  fees  for  services  rendered  after  the 
entry  of  the  decree  and  including  the  appeal  to  the  Appellate 
court,  her  permanent  alimony  was  increased  to  $300  and  she  was 
awarded  custody  of  the  youngest  child,  which,  under  the  decree, 
had  been  awarded  to  respondent,  with  support  allowance  of  $75 
a  month.  (Buehler  v.  Buehler j.  305  111,  App,  609,)  Subsequently, 
respondent  filed  a  petition  in  the  Supreme  Court  of  Illinois  for 
leave  to  appeal  frcan  the  order  of  the  Appellate  court,  which  was 
allowed,  and,  in  an  opinion  filed  April  10,  1940  (Buehler  v. 
Buehler «  373  111,  626),  the  Supreme  Court  reversed  the  Appellate 
court  in  so  far  as  It  had  modified  the  decree  of  the  Superior 
court  and  affirmed  the  final  decree  there  entered.  A  petition 


^  ^ 


P7>  rrrj'  af  k 


*  ( 

-YTHOOO  3[000  ( 

^OS  HQiioioO  d-i£joo  ioii©q*f8  sfl;^  -^d  &9ioeb  eoiovtb  b  lo  x^^«9 

•>««  •vo'J  liJnoffl  &  ^^$  IfinolctltbjB  rts  bus  d^aom.  b 

rijlw  ;i^9'iBial  loxsp^  xub  fe-oij  aboog  blodBsuod  sdi  11&  nsvli  asw 

imjoeiQ  Bdi  i'usoo  Bi&LlBqqA  Bdi  o^  seio^b  d'firid'  morr'i  Iseqqa  nO 

be^ffolls  afiw  eris   tOO^^X$  bet&siosit  a«vr  2«»1  *eio^iolloa  lo 

61^  I9;fli3  beiei)n©i  aeotvisa  lol  besI   •aiod'lolloa  ae     000^1$ 

oiBlleqqk  edi  oJf  lusqqs  exl;f  ^aUbvlvat  bas  osrt&©6  sjtt  lo  -^i^txia 

Bfiw  site  biifi  0D£$  ©d-  fesBBfriojil  s£w  ijnoisjtid  i'neficflnoq  'led  ^iivoo 

^eerroeib  eiiJ-  nsbruf  ,iioixfw  ^blliio  cfa<^sm;o^  8rf;t  lo  xboi&ist>  bebiawB 

C^$  lo  eoHBwoXIa  d-ioqqi'a  rid^lw  ^crfletnoqaQ-x  o::f  bebi^iwa  neecf  bad 

,Ti:I.lnsi;p9ado8     (♦^eOd   .qq^   ,XII  ^0£  ^^eXiiojuS  ^y  leXfi&iJg)     ,diaom.  B 

10I  aXonXXXI     lo  cfii/oO  9ffl©iqi;8  aric)-  nl  noXd-l^sq  3  1)9X11  J'nefenoqaei 

Bflw  doicfw  ^cfix/oo  9;tfiXXs)qqA  arl^f  lo  i^Mo  Bdi  moil  XseqqB  0;^-  svaeX 

^■9  lehievE)  0-^^X  ^OX  XltqA  beXXl  aohiiqo  na  at   ^ba£  ^bemollB 

•^aXXeqqA  ©cW  Jbeaievsrr  ioi/oO  omsiquB  Qiii  ^(bSd  ,XXI  £^£   ^ leldBuE 

•tolTsqtfS  sri:^  lo  ©9iosb  ©rf;^  fcsjtllfcon  i>j8ri  :tX  zb  nel  02  nl  J-Tiroo 

noi^l^sq  A     .bsie^ns  tisdi  <ss>iof?B  X/vctil  erIJ"  LcE^lllf.  Ibrixi  j-ufoo 


-.2- 

for  rehearing  was  later  denied  by  the  Supreme  court,  rendering 

the  decree  of  the  Superior  court  final  and  conclusive, 

HVhile  the  petition  for  leave  to  appeal  was  pending  In 
the  Supreme  court,  Mrs,  Buehler,  June  30,  1939,  filed  a  petition 
In  the  Superior  court  alleging  that  she  desired  to  file  an  answer 
to  the  petition  for  leave  to  appeal,  that  further  proceedings  m&j 
be  required  In  the  Supreme  court  in  connection  with  the  petition 
fcr  leave  to  appeal  and  her  answer  thereto,  that  It  had  beconw 
necessary  to  employ  counsel  to  prepare  such  answer,  to  pay 
appearance  fee,  printers'  bills,  cost  of  additional  transcript 
and  possible  other  outlays,  and  to  attend  to  further  proceedings 
in  the  Supreme  court;  and  she  asked  that  respondent  be  ruled  to 
pay  reasonable  suit  money  and  attorneys'  fees  in  connection  with 
proceedings  then  pending  in  the  Supreme  court » 

In  his  answer  to  this  petition,  filed  July  14,  1939, 
respondent  averred  that  the  petition  was  prematurely  filed; 
that  under  par.  I6,  chap.  40,  111,  Rev»  Stats,  1937,  "In  case 
of  appeal  by  the  ***  wife,  the  court  in  which  the  decree  or 
order  is  rendered  may  grant  and  enforce  the  payment  of  such 
money  for  her  ***  defense  **♦  during  the  pendency  of  the  appeal 
as  to  such  court  shall  seem  reasonable  and  proper"  (italics 
ours);  that  it  was  apparent  from  the  face  of  the  petition  that 
no  appeal  was  then  pending,  since,  if  leave  to  appeal  should  be 
denied,  there  would  be  no  occasion  for  further  proceedings;  and 
respondent  accordingly  asked  that  the  petition  be  stricken, 

July  21,  1939#  the  court  entered  an  order  on  the  petition 
and  answer,  requiring  respondent  to  pay  petitioner,  for  and 
on  account  of  attorneys*  fees  and  costs  to  defend  the  petition 
then  pending  in  the  Supreme  court,  the  sun  of  $250  within  fifteen 
days  thereafter. 

In  obedience  to  this  order  respondent's  counsel,  August  4, 
1939,  addressed  a  letter  to  Mrs.  Buehler 's  attorney,  enclosing 
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check  for  $2^0  "to  be  applied  upon  such  Indehtediiesa  as  may 
ultimately  be  determined  to  be  due  from  Mr,  A,  C,  Buehler  f 
Mrs.  Goldie  Buehler  under  and  pursuant  to  divorce  decree  which 
may  ultimately  and  finally  be  entered  In  this  proceeding.  In- 
cluding attorney's  fees."  The  letter  stated  that  payaient  was 
being  made  without  prejudice  to  the  rights  of  either  party  and 
to  any  claim  which  either  llr,  or  Mrs,  Buehler  might  thereafter 
assert  In  the  proceeding  and  that  It  was  not  to  be  considered 
as  any  waiver  of  error  by  either  of  the  parties  in  lnterest# 
October  31,  1939,  Mrs,  Buehler  filed  another  petition 
in  the  Superior  court  reciting  the  decree,  the  modification 
thereof  by  the  Appellate  court,  the  order  of  the  Supreae  court 
allowing  the  appeal  from  the  Appellate  court,  and  alleging  that 
in  the  ordinary  course  of  the  hearing  on  the  latter  appeal  she 
would  be  required  to  file  printed  briefs  and  arguments  and  to 

probably  appear  before  the  Supreme  court  by  her  counsel  on  oral 
argument  of  the  cause;  that  in  order  to  properly  defend  the  appeal 
by  respondent  she  would  be  required  to  employ  counsel  and  compen- 
sate them  for  their  services;  that  she  was  without  inccme  cr  funds 
other  than  those  being  paid  to  her  by  respondent  under  the  order 
and  decree  of  the  Superior  court,  and  was  therefore  unable  to 
compensate  her  attorneys  unless  respondent  should  be  ordered  to 
pay  her  a  reasonable  amount  for  such  purposes;  and  she  therefore 
sought  an  order  on  respondent  to  pay  her  for  her  attorneys  such 
compensation  for  services  as,  in  the  judgment  of  the  court,  would 

be  reasonable  and  proper. 

No  order  was  entered  on  this  petition,  but  after  the  Suprene 
court  had  filed  Its  opinion  April  10,  1940,  Buehler  v.  Buehler.  373 
Ill»  626,  Mrs,  Buehler  had  leave  to  file  a  further  petition  June  12, 

1940,  wherein  she  recited  the  proceedings  had  In  the  Supreme  court 
and  alleged  that  she  was  put  to  considerable  expense,  which  is 
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itemized  In  statement  attached  to  petition  as  exhibit  "B"j  that 
as  a  result  of  this  proceeding  the  matter  had  been  finally  disposed 
of  by  the  Supreme  court,  which  reversed  the  Appellate  court  insofar 
as  It  had  modified  the  decree  of  the  Superior  court  and  affirmed  the 
decree  of  the  Superior  court  in  all  respects;  that  a  reasonable, 
usual  and  customary  compensation  to  attorneys  for  services  suoh 
as  were  rendered  by  her  counsel  In  the  matter  of  the  appeal  to 
the  Supreme  court,  was  $4,500;  that  July  21,  1939,  sli®  bad  presented 
to  the  Superior  court  a  petition  for  allowance  of  her  attorneys'  fees 
in  the  matter  of  defending  against  the  petition  for  leave  to  appeal 
in  the  Supreme  court,  pursuant  to  which  the  court  had  awarded  her 
$250  on  account  for  attorneys*  fees  and  outlays,  which  amount  was 
paid  by  respondent;  and  she  asked  that  an  order  be  entered  in  the 
Superior  court  directing  and  requiring  respondent  to  pay  her  $4,500, 
or  such  svsa   as  the  court  might  adjudge  to  be  reasonable,  usual  and 
proper,  together  with  the  aggregate  of  $201»50,  irtiich  she  had  laid 
©ut  and  expended  in  defending  the  Supreme  court  proceeding.  There 
was  attached  to  this  petition  an  itemized  statement  of  services 
rendered  by  Mrs,  Buehler^s  counsel,  aggregating  2l6  hours,  in  addi- 
tion to  one  day  spent  in  making  the  oral  argmnent  before  the  Supreme 
court,  and  itemized  bills  for  printing  briefs,  and  traveling  expenses 
to  Springfield,  in  the  sum  of  $201,50, 

Respondent's  answer  to  this  petition  filed  June  20,  1940,  ad- 
mitted that  legal  services  had  been  rendered  by  counsel  for  Mrs, 
Buehler  in  the  Supreme  court,  but  disclaimed  any  knowledge  as  to  the 
extent  or  necessity  of  the  services;  he  denied  that  $4,500  was  the 
reasonable,  usual  and  customary  compensation  and  that  petitioner 
was  entitled  to  an  order  directing  him  to  pay  any  sum  whatsoever 
on  account  of  services;  he  averred  that  the  Supreme  court  in  ^^^<^b;^^y 
V.  Buehler,  supra,  had  specifically  held  "that  petitioner  is  not 
entitled  to  fees  on  appeal  in  this  case  where  she  did  not  defem 
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the  order  or  decree  of  this  court,  but  was  attemptlxig  to  rererae 
and  set  aside  the  order  and  decree  of  this  court}"  that  the 
Superior  court  was  not  the  court  in  which  the  decree  or  order 
was  rendered  from  which  an  appeal  was  taken  by  respondent,  but 
that  the  decree  from  which  he  appealed  was  rendered  by  the 
Appellate  court,  and  that  respondent  never  appealed  frcai  the 
decree  of  the  Superior  court,  'jut  has  at  all  times  attempted 
to  sustain  and  defend  that  decree.  The  answer  sets  forth  the 
pertinent  provisions  of  par,  l6,  chap,  40,  111,  Rev,  Stats,  I939 
upon  which  he  predicates  the  contention  that  the  Superior  court 
was  without  jurisdiction  to  enter  an  order  requiring  him  to  pay 
fees  for  services  rendered  in  the  Supreme  court,  and  he  asked 
that  the  prayer  of  the  petition  be  disallowed. 

Respondent  had  leave  to  amend  his  answer  to  the  petition 
filed  June  12,  1940,  by  an  allegation  that  Mrs.  Buehler  had  prose- 
cuted a  cross  appeal  to  the  Supremie  court  and  assigned  cross  errors 
on  all  matters  except  one  upon  which  respondent  assigned  errors 
In  the  Supreme  courtj  that  a  substantial  portion  of  the  services 
rendered  by  petitioner's  counsel  in  the  Supreme  court  was  on 
matters  in  no  way  connected  with  the  prosecution  of  the  appeal 
from  the  Appellate  court,  but  was  directed  to  the  cross  errors 
assigned;  and  therefore  petitioner  was  not,  under  the  statute, 
entitled  to  any  attorneys'  fees  or  defense  money  for  services 

rendered  to  her  by  her  attorneys,  or  any  other  expenses  incurred 
in  connection  with  the  Supreme  court  proceeding. 

Pursuant  to  the  hearing  of  the  amended  petition  and  answer, 
"upon  evidence  adduced  by  the  plaintiff  in  support  of  such  petition, 
and  upon  argument  of  counsel,  both  on  behalf  of  the  plaintiff  and 
the  defendant,"  the  court  found,  among  other  things,  froa  the 
testimony  of  the  attorneys  representing  Mrs,  Buehler,  "that  subse- 
quent to  the  allowance  of  the  petition  for  leave  to  appeal,  not  to 
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exceed  ten  per  cent  (10%)  of  the  time  and  labor  spent  by  them  in 

connection  with  the  appeal  in  the  Supreme  court  of  Illinois,  as 

shown  on  the  statement  attached  to  plaintiff *3  petition  for  fees, 
was  exclusively  In  support  of  or  in  connection  with  her  cross 
errors;  that  the  balance  of  the  time  and  labor  spent,  as  shown 
on  said  statement,  was  in  support  of  or  in  defense  of  the  lH<^fni^Bt 
of  the  Appellate  Court"  (italics  ours)|  that  the  usual  and  proper 
compensation  for  services  necessarily  rendered  amounted  to  $1,915^ 
and  the  amounts  necessarily  laid  out  and  expended  by  petitioner  in 
connection  with  the  appeal  to  the  Supreme  court,  exclusive  of  such 
amounts  as  were  expended  in  connection  with  cross  errors,  amounted 
to  $185.  Accordingly,  the  court  ordered  respondent  to  pay  peti- 
tioner the  aggregate  sum  of  $2,100,  Respondent  appeals  from  the 
order  entered. 

It  may  be  conceded  that,  in  the  absence  of  specific  statutory 
authority,  courts  in  this  state  have  no  jurisdiction  to  award  soli- 
citors* fees  to  the  contesting  parties.  Smith  v.  Johns on^  321  111, 
134-,  The  controversy  here  arises  over  the  construction  of  par.  16, 
chap,  40,  111,  Rev,  Stats,  1939,  which  provides:  "In  case  of  appeal 
by  the  husband  or  wife,  the  court  in  which  the  decree  or  order  is 

rendered  aay  grant  and  enforce  the  payment  of  such  money  for  her 
©r  Ms  defense  and  such  equitable  alimony  during  the  pendency  of 
the  appeal  as  to  such  court  shall  seem  reasonable  and  proper,"  It 
is  first  urged  by  respondent  that  where  em  appeal  is  taken  by  the 
husband  or  wife,  only  the  court  in  which  the  decree  or  order  is 
rendered  may  grant  and  enforce  payment  of  suit  money,  and  his  counsel 
say  that  since  respondent  was  not  appealing  from  the  decree  or  order 
of  the  Superior  court,  but  from  the  decree  or  order  of  the  Appellate 
court,  the  statute  afforded  no  authority  to  the  Superior  court  to 
allow  fees  for  services  rendered  In  the  Supreme  court  proceeding. 

The  implication  of  this  argument  is  that  since  respondent  was 
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appeallng  from  the  decree  of  the  Appellate  court,  only  that  coort 
could  grant  or  enforce  payment  of  money  for  the  defense  Interposed 
by  MPS,  Buehler  in  the  Supreme  court,  but  obviously  that  Is  not 
the  Intent  of  the  statute,  for  the  court  said  In  Buehler  v.  Buehler, 
373  111*  626,  that  "No  authority  has  been  furnished  authorizing 
the  Appellate  court  to  fix  solicitors »  fees  where  the  wife  prose- 
cutes the  appeal,"  and  that  under  the  statute  only  the  court  in 
which  the  decree  or  order  is  rendered  may  require  payment  of  money 
for  the  wife's  or  husband's  defense  pending  the  appeal.  The  order 
appealed  from  was  entered  by  "the  court  in  which  the  decree  or 
order  is  rendered,"  namely,  the  court  in  which  the  decree  of 
divorce  was  rendered.  In  Harding  v.  Hardlr^gj  205  111.  105,  which 
was  one  of  several  appeals  taken  from  various  portions  of  the  decree 
in  that  proceeding,  Harding,  the  husband,  appealed  first  to  the 
Appellate  court,  and,  by  further  appeal,  brought  the  case  to  the 
Supreme  court.  During  the  pendency  of  these  appeals  th^  wife  filed 
a  petition  in  the  Circuit  court  for  the  allowance  of  solicitors* 
fees  "for  services  rendered  in  prosecuting  them  [the  two  appeals]," 
and  it  was  contended  that  the  Circuit  court  was  without  Jurisdiction 
to  entertain  the  petition,  but  the  Supreme  court  held  that  the 
"contention  is  without  merit." 

It  Is  next  argued  that  the  statute  confers  Jurisdiction  to 
allow  defense  money  only  where  it  is  "»for  her  DEFENSE  of  the  decree 
or  order  of  the  court »  rendering  such  decree  or  order  appealed  from." 
Two  cases  are  cited  in  support  of  this  contention:  Seeger  v. 
Seeger,  I54  111.  App.  385  Shaffer  v-  3h^rf^.Tj   219  111.  App, 
200,  In  the  Seeger  case  the  husband  brought  suit  for  divorce 
against  his  wife  on  the  ground  of  extreme  and  repeated  cruelty, 
and  had  a  decree  in  his  favor.  The  wife  appealed  and  the  court 
held  that  it  was  not  improper  for  the  court  to  deny  suit  money 
for  the  purpose  of  allowing  her  to  prosecute  an  appeal,  especially 

since  she  had  means  of  her  own  and  had  been  the  recipient  of  an  ante- 
nuptial settlement.  In  the  Shaffer  case  the  wife's  bill  for  divorce 
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was  dismissed  for  want  of  equity  and  then  she  appealed.  The  court 
held  that  under  the  statute  she  was  not  entitled  to  an  order,  pend- 
ing the  appeal  from  the  decree  against  her,  requiring  her  husband 
to  pay  alimony,  solicitor's  fees  and  costs.  Neither  of  these 
decisions  throws  any  light  on  the  question  here  presented,  Urs^ 
Buehler,  who  filed  the  complaint  in  the  Superior  court,  had  a 
decree  in  her  favor  granting  a  divorce,  the  allowance  of  alimony 
and  support  for  the  children  placed  in  her  custody,  solicitors' 
fees  and  the  settlement  of  her  property  rights.  By  her  appeal 
to  the  Appellate  court  she  sought  a  modification  of  the  Superior 
court  decree.  The  Appellate  court,  having  modified  the  decree 
in  several  respects  but  not  in  respect  to  the  principal  relief 
sought,  namely,  the  severance  of  the  marital  relationship  between 
the  parties,  remanded  the  cause  with  directions  to  amend  the  decree 
In  conformance  with  its  views,  and  respondent  then  prayed  and  had 
leave  to  appeal  to  the  Supreme  court  frcm  the  order  of  the  Appellate 
court,  where  he  obtained  an  order  which  was  nothing  more,  in  effect, 
than  the  reversal  of  the  modifications  made  in  the  Appellate  court 
order  and  the  affirmance  of  the  decree  of  the  Superior  court.  The 
appeal  to  the  Supreme  court  was  prosecuted  by  the  respondent,  and 
it  cannot  well  be  argued  that  Mrs,  Buehler  appealed  from  the  Judg- 
ment of  the  Appellate  court,  for  she  was  satisfied  with  the  order 
here  entered,  at  least  to  the  extent  of  n«t  desiring  to  appeal. 
Mien  the  petition  for  leave  to  appeal  was  filed  in  the  Supreme 

court,  she  opposed  that  petition  and  was,  in  fact,  seeking  to 
defend  the  order  of  the  Appellate  court,  except  as  to  seme  cross 
errors,  which  she  would,  of  course,  not  have  had  occasion  to  urge 

If  respondent  had  not  prosecuted  the  appeal  to  the  Supreme  court. 
The  Judgment  of  the  Appellate  court  as  it  was  rendered  by  its  order 
of  reversal  merely  superseded,  in  part,  the  judgment  of  the  Superior 
court,  which  was  thereby  modified  to  the  extent  of  that  reversal, 
and  when  respondent  appealed  to  the  Supreme  court,  petitioner  was 
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faced  with  the  necessity  of  defending  against  that  appeal,  Th0 
fact  that  the  Supreme  court  afterward  reversed  the  judgment  of    \ 
the  Appellate  court  affords  no  reason  for  denying  petitioner 
suit  money  and  attorneys'  fees.  Jenkins  v.  Jenkins j  81  111,  I67, 

Mrs,  Buehler's  coonsel  argue,  with  considerable  force,  that 
respondent  is  in  no  position  to  question  the  authority  of  the 
Superior  court  to  allow  attorneys'  fees  and  suit  ncney  in  the 
Superior  court  proceeding,  because  the  order  of  July  21,  1939, 
fron  which  no  appeal  was  prosecuted,  is  reg  ad judicata^  and  that 
the  court  did  have  such  authority.  That  order  was  entered  pursuant 
to  the  first  petition  filed  by  Mrs,  Buehler,  while  the  petition  for 
leave  to  appeal  to  the  Supreme  court  was  still  pending  and  before 
the  court  had  indicated  whether  or  not  it  would  allow  the  petition 
foi-  leave  to  appeal.  Respondent  opposed  the  allowance  of  fees  at 
that  time  and  interposed  an  ansv/er  in  which  he  asked  that  the 
petition  be  stricken.  Nevertheless,  the  court  entered  an  order 
on  the  petition  and  answer,  requiring  respondent  to  pay,  for  and 
on  account  of  attoisaefs*  fees  and  costs  to  defend  the  petition 
then  pending  in  the  Supreme  court,  $250,  Respondent  ccmplled 
with  this  order  by  paying  the  stipulated  sum,  with  certain  reserva-. 
tions  hereinbefore  set  forth,  and  although  the  order  then  entered 
made  provision  for  an  appeal  therefrom  by  ordering  "that  the  de- 
fendant is  allowed  90  days  in  which  to  present  a  report  of  proceed- 
ings" and  "In  event  of  notice  of  appeal"  fixed  the  bond  at  $^00, 
respondent  never  exercised  his  right  to  question  the  juslsdiction 
of  the  court  to  enter  an  order  under  par,  I6,  chap,  40  of  the 
Revised  Stats,  of  111,  I939  by  appealing  from  that  order.  There- 
after, Mrs,  Buehler  filed  another  petition  on  October  31,  1939# 
advising  the  court  that  the  petition  for  leave  to  appeal  had  been 
allowed  by  the  Supreme  court  and  finally,  on  June  12,  194-0,  after 
an  opinion  had  been  rendered  in  the  Supreme  court,  she  asked  for 
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the  allowance  of  fees  and  specified  the  dataila  of  the  seryicei 
rendered  and  the  money  expended  in  defending  the  appeal.  He   think 
that  the  original  order  of  July  21,  1939#  allowing  petitioner  $250 
on  account  of  attorneys'  fees  and  costs  to  defend  the  petition  in 
the  Supreme  court,  constituted  an  adjudication,  fixing  the  rights 
of  the  parties  in  the  matter  of  fees  for  attorneys'  services  in 
defending  against  respondent's  appeal,  and  that  in  the  subsequent 
hearing  and  order  entered  thereon,  the  court  merely  exercised  the 
right  to  pass  upon  the  value  of  the  services  of  petitioner's  counsel, 
for  which  an  award  of  $2^0  had  been  made  on  account  in  the  original 

order.  Respondent's  counsel  say  that  the  principle  of  res  adjudicata 
is  not  applicable  because  the  court  had  no  jurisdiction  of  the  sul^ 
ject  matter  t©  allow  fees,  and  the  order  entered  July  21,  1939*  there- 
fere  could  not  be  an  adjudication  of  the  parties'  rights.  In  view 
of  our  conclusion  that  the  court  had  jorisdiction  under  the  statute, 
and  our  construction  of  the  statute,  as  heretofore  indicated,  this 
contention  is  imtenable. 

Lastly  it  is  urged  that  the  award  was  excessive,  since,  in 
any  event,  fees  should  not  be  allowed  petitioner  for  prosecution  of 
her  cross  errors  in  the  Supreme  court.  Respondent's  counsel  say 
that  the  evidence  was  vague  and  uncertain  as  to  the  proportioaat« 
time  spent  for  defending  the  appeal  and  the  prosecution  of  cross 
errors  assigned  by  petitioner,  firs,  Euehler's  attorneys  testified 
that  the  time  devoted  to  the  prosecution  of  cross  errors  constituted 
less  than  10  per  cent  of  the  services  rendered  in  the  Supreme  court* 
The  chancellor,  in  his  order  for  the  allowance  of  fees,  found  "that 
subsequent  to  the  allowance  of  the  petition  for  leave  to  appeal, 
not  t©  exceed  ten  per  cent  (10%)  of  the  time  and  labor  spent  by  them 
Ih  connection  with  the  appeal  in  the  Supreme  court  of  Illinois,  as 
shown  on  the  statement  attached  to  plaintiff's  petition  for  fees, 
was  exclusively  in  support  of  or  in  connection  with  her  cross  errors; 

that  the  balance  of  the  time  and  labor  spent,  as  shown  on  said  state- 
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ment,  iias  In  support  of  or  In  defence  of  the  judgment  of  tte 
Appellate  court,"  There  was  no  countervailing  proof  and  the 
record  sustains  this  finding.  However,  the  allowance  of  feet 
nas  based  primarily  on  a  time  basis.  The  statement  attached  to 
the  petition  showed  that  2l6  hours  and  one  extra  day  for  oral 
argiiment  had  been  devoted  to  the  appeal  in  the  Supreme  court. 

This  was  equivalent  to  more  than  30  days.  Petitioner's  brief 
in  the  Supreme  court  involved  the  same  facts  and  substantially 
the  same  propositions  of  law  as  were  argued  in  the  Appellate  court 
appeal,  and  counsel  for  petitioner  were  thoroughly  familiar  with 
both  the  facts  and  the  law.  In  our  former  opinion  we  expressed  the 
view  that  $1,000  would  amply  compensate  petitioner's  counsel  for  the 
services  rendered  in  the  appeal  to  the  Appellate  court.  Although 
we  had  no  time  basis  for  arriving  at  this  conclusion,  we  were  suffi- 
ciently informed  of  the  questions  involved  and  the  character  of  the 
services  required  to  express  judgment  as  to  the  value  of  these  ser- 
vices, and  it  seema  to  us  the  amount  of  $1,000  would  fairly  compen- 
sate petitioner's  counsel  for  defending  the  appeal  in  the  Supraae 
court,  involving  the  same  subject  matter  and  questions  ©f  law. 

The  order  of  the  Superior  court  is,  therefore,  affirmed  in 
all  respects  except  as  to  the  amount  of  solicitors'  fees,  and  as 
to  such  amount,  it  is  reversed  and  the  cause  remanded  with  directions 
that  the  order  be  modified  so  as  to  awarcl  petitioner  $1,000  as  fees 
for  her  solicitors  in  the  Supreme  court  proceeding,  and  the  addition- 
al sum  of  $185  for  expenses  incurred, 

ORDER  OF  THE  SUPEHIOR  COURT  FAJ^lTLY 
AFPIRirn)  AM)  PARTLY  REVSRSSD  '.?ITH 
DIRECTIONS » 

Scanlan,  P,  J,,  and  Sullivan,  J,,  concur » 
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ai3i.A.  264 

MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Carl  and  Marie  Roehrl^  copartners  trading  as  Federal 
Die  Casting  Company,  brought  suit  for  a  balance  of  $278*35 
and  interest^  alleged  to  be  due  on  an  account  for  the  manu- 
facture of  dies  and  die  casting  parts  for  an  oil  filter  in- 
vented and  manufactured  b/  defendant  Mlliam  Schwalge^  trading 
as  Reclaimo  Manufacturing  Company*  Defendant  interposed  a 
counterclaim  contending  that  the  castings  were  not  suitable 
for  the  purpose  intended,  that  plaintiffs  committed  a  breach 
of  warranty,  resulting  in  damages  to  him  in  excess  of  plaintiffs* 
claim  for  which  he  asked  judgment.  The  cause  was  tried  by  the 
court  without  a  j^y,  resulting  in  findings  and  judgment  in 
favor  of  plaintiffs  on  their  statement  of  claim  for  $286»69  and 
costs,  and  against  defendant  on  his  counterclaim,  which  the 
court  dismissed.  Defendant  seeks  a  review  and  reversal  of  the 
order  entered* 

We  find  in  defendant's  brief  no  isuch  concise  statement 
as  is  required  by  Rule  7,  Rules  of  Practice  in  the  Appellate 
Court,  and  his  coxmsel  suggests  "that  no  true  or  satisfactory 
impression  of  this  matter  can  be  gathered,  without  an  examination 
of  the  entire  record,"  which  consists  of  more  than  6oO  pages  and 
is  embraced  in  an  abstract  of  record  of  289  printed  pages.  How- 
ever, from  an  examination  of  the  pleadings  end  so  much  of  the 
abstract  as  was  necessary  to  afford  an  understanding  of  the 
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Issues  Involved,  the  salient  facts  may  be  summarized  as  followst 
Defendant  had  Invented  and  was  manufacturing  an  oil  filter  known 
as  "Reclalmo,"  which  was  attached  to  the  manifold  and  used  In 
connection  with  the  operation  of  automobile  engines.  This  filter 
had  been  made  of  aluminum.  In  the  fall  of  1938,  one  Robert  J« 
Dunne,  plaintiffs*  sales  engineer,  called  on  defendant  for  the 
purpose  of  trying  to  get  his  sand  casting  business.  Defendant 
told  Dunne  tliat  he  was  changing  some  of  the  parts  of  his  filter 
from  sand  to  die  castings,  and  requested  Dunne  to  bid  on  the  job. 
Prior  thereto,  defendant  had  become  Interested  In  die  castings 
Bade  from  a  white  brass  metal,  commonly  known  as  "Zamac,"  tiirough 
his  son,  who  had  visited  the  Alloy  Metal  Show  and  told  him  about 
Zamac  metal.  Defendant  wanted  to  change  from  sand  to  die  castings 
to  Induce  smoother  operation  of  the  mechanism  and  was,  at  the  same 
time,  Interested  In  employing  a  different  type  of  metal  than 
aluminum.  Two  or  three  other  die  casting  concerns  were  bidding 
for  his  work,  all  of  them  proposing  to  use  a  white  brass  metal. 
It  was  after  bids  had  been  received  from  the  other  concerns  that 
Dunne  called  on  defendant  and  requested  some  of  his  business. 

As  a  result  of  Dunne's  call,  a  contract  was  signed  by  the 
parties  December  6,  1938,  Thereafter,  plaintiffs  prepared  a  blue- 
print from  a  specimen  part  furnished  by  defendant,  which  was  later 
approved  by  defendant,  and  the  first  sample  part  manufactured  by 
plaintiffs  was  delivered  January  13p  1939»  After  some  changes 
were  made,  the  second  samples  were  delivered  January  27  of  that 
year.  These  samples  were  made  of  white  brass  metal  and  were 
approved  by  defendant,  who,  February  3#  1939*  placed  an  order 
for  500  sets  of  parts,  which  were  promptly  made,  and  those  partSp 
found  on  Inspection  by  defendant  to  be  defective,  were  thereafter 
replaced.  Although  the  evidence  does  not  disclose  how  many  parts 
made  up  the  filter  or  who  manufactured  them,  plaintiffs  were  at 
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that  time  making  three  of  the  parts  and  the  complete  filters  i»er« 
assembled  at  defendant's  plant,  Febmary  11,  1939*  defendant 
ordered  an  additional  1,000  sets,  on  March  9  another  1,000  were 
ordered,  and  June  28  of  that  year  a  final  order  for  3#50O  sets 
was  placed  with  plaintiffs.  All  these  orders  were  filled  and 
shipped,  the  last  installment  of  several  hundred  sets  being 
received  by  defendant  July  31,  1939» 

Shortly  after  the  first  order  was  filled  in  February,  1939* 
and  prior  to  the  placing  of  any  ef  the  subsequent  orders  it  was 
found  that  the  parts  supplied  by  plaintiffs  melted  under  certain 
operating  conditions.  Although  the  white  brass  metal  used  had 
proved  satisfactory  under  normal  conditions,  it  was  not  capable 
of  withstanding  the  severe  heat  emitted  from  the  exhaust.  Never- 
theless, defendant  continued  to  order  more  parts  and  paid  for 
them  after  they  were  delivered.  It  is  not  contended  that  plain- 
tiffs had  any  knowledge  of  the  temperature  at  exhaust,  although 
defendant  had  acquired  such  knowledge  through  tests  made  by  him. 
Plaintiffs'  only  representation  was  that  the  melting  point  of 
white  brass  is  approximately  T^O   degrees  Fahrenheit,  This  is 
borne  out  by  the  evidence  and  no  controversy  arises  over  this 
fact.  The  difficulty  came  about  through  the  unexpected  heat  of 
the  motor  at  exhaust  under  severe  driving  conditions,  and  that 
was  a  matter  with  which  plaintiffs  were  not  conversant,  but  of 
which  defendant  is  presumed,  under  the  evidence,  to  have  had 
knowledge. 

It  is  contended  that  between  the  time  that  Dunne  first 
called  on  defendant  and  December  6,  1938,  when  the  contract  was 
signed,  defendant  explained  the  operation  of  his  filter  and 
advised  plaintiffs  that  it  would  be  subjected  to  an  exhaust  heat 
of  aroiind  400  degrees  Fahrenheit.  On  hearing,  defendant  admitted 
knowing  that  the  manifold  temperatures  sometimes  rise  to  1,30^ 
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degrees  Fahrenheit,  bat  this  information  was  never  conveyed  t« 
plaintiffs,  and  defendant  never  told  them  that  he  needed  a  metal 
which  would  be  required  to  stand  such  heat*  When  the  contract 
was  signed,  plaintiff  Carl  Hoehrl  had  no  detailed  information 
about  the  mechanism  of  the  filter,  and  first  learned  how  it 
operated  after  the  second  sample  had  been  submitted.  He  testi- 
fied that  he  then  saw  one  of  the  filters  installed. 

As  the  result  of  the  change  from  sand  to  die  castings 
and  the  use  of  white  brass  metal,  defendant  received  numerous 
complaints  from  customers,  and  it  was  then  ascertained  that 
the  castings  made  by  plaintiffs  would  not  withstand  the  high 
temperatures  generated  under  severe  driving  conditions.  WhUs 
it  may  well  be  true  that  defendant  suffered  considerable  losses 
because  of  the  change  from  aluminum  to  white  brass,  the  question 
presented  Is  whether  plaintiffs  should  be  held  to  account  for  the 
damages  which  resulted. 

The  balance  due  plaintiffs  is  not  seriously  disputed.  The 
only  Issues  presented  to  the  court  are  whether  plaintiffs  expressly 
warranted  the  filter  parts  or  whether,  from  the  facts  presented, 
a  warranty  is  raised  by  implication  of  law.  These  issues  were 
purely  questions  of  fact  which  the  court  determined  adversely  to 
defendant.  Although  defendant  discusses  salient  parts  of  the 
evidence,  we  find  in  his  brief  no  point  contending  that  the 
court's  findings  were  contrary  to  the  manifest  weight  of  the 
evidence  and  we  would,  therefore,  be  justified  in  concluding 
that  the  findings  ought  not  to  be  disturbed  and  that  the  judg- 
laent  should  be  affirmed.  However,  from  an  examination  of  the 
record,  we  are  satisfied  that  the  evidence  discloses  no  express 
warranties  on  the  part  of  plaintiffs,  and  that  the  evidence  does 

not  give  rise  to  a  warranty  implied  by  law. 

Paragraph  12,  chap.  121-1/2,  Illinois  Revised  Statutes 
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1939*  upon  which  defendant  relies,  provides:   "12,  Definition 
of  express  warranty,]  Sec,  12,  Any  affirmation  of  fact  or 
any  promise  by  the  seller  relating  to  the  goods  is  an  express 
warranty  if  the  natural  tendency  of  such  affirmation  or  promise 
is  to  induce  the  buyer  to  purchase  the  goods,  and  if  the  buyer 
purchases  the  goods  relying  thereon.  No  affirmation  of  the  yalue 
of  the  goods,  nor  any  statement  purporting  to  be  a  statement  of 
the  seller's  oplnioa  only  snail  be  construed  as  a  warranty**  At 
heretofore  set  forth,  plaintiffs  made  no  express  representations 
or  warranty  that  the  parts  made  by  them,  according  to  defendant's 
specifications,  would  not  melt  at  high  temperatures,  l.hite  brass 
metal  was  well  known  to  the  trade,  and  defendant  was  familiar 
with  its  heat-withstanding  capacity.  The  principal  statement 
of  fact  attributed  by  defendant  to  plaintiffs  was  that  the 
melting  point  of  this  metal  was  approximately  750  degrees 
Fahrenheit,  and  that  it  was  stronger  than  aluminum.  While  it 
may  be  that  these  statements  induced  defendant  to  enter  into 
the  contract  with  plaintiffs  and  that  defendant  relied  on  them, 
the  statements  were  evidently  true  and,  therefore,  no  breach  of 
warranty  can  well  be  claimed.  It  is  doubtful,  however,  whether 
defendant  actually  relied  on  any  statements  made  by  plaintiffs, 
because  the  latter  were  not  familiar  with  the  mechanism  of  the 
filter  when  the  contract  was  signed,  Carl  Roehri  was  In  the 
die  casting  business,  and  had  no  knowledge  of  exhaust  temperatures 
nor  did  he  make  any  representations  of  such  knowledge  to  defend- 
ant. On  the  other  hand,  defendant,  who  had  conducted  experiments 
in  connection  with  the  manufacture  of  hla  filter,  had  considerable 
familiarity  with  the  melting  points  of  various  metals,  and  knowl- 
edge of  the  temperatxires  to  which  his  device  would  be  subjected 
under  driving  conditions  and,  therefore,  it  is  difficult  to  conr- 
ceive  that  he  pxaced  reliance  on  any  representations  that  he 
claims  plaintiffs  made.  Defendant  contends  that  he  was  advised 
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by  plaintiffs  to  use  this  type  of  metal,  but  the  record  does  not 
bear  him  out  because  he  testified  that  he  first  became  interested 
in  white  brass  metal  castings  through  his  son,  who  had  seen  thai 
at  a  metal  show  and  told  him  about  them.  Moreover,  several  die 
casters  had  previously  bid  on  castings  and,  according  to  the  record, 
all  the  concerns  bidding  proposed  to  use  the  kind  of  metal  which 
defendant  had  specified,  namely,  wiiite  brass.  In  view  of  these 
circumstances,  we  think  the  court  properly  found  that  there  was 
no  express  warranty. 

The  contention  that  there  was  an  implied  warranty  arises  by 
virtue  of  subsection  (1)  of  par,  15  of  the  statute  (111*  Rev,  3tat, 
1939*  chap«  121-1/2),  which  provides:  "(1)  »here  the  buyer,  ex- 
pressly or  by  iniplicatlon,  makes  ioaown  to  the  seller  the  particular 
purpose  for  which  the  goods  are  required,  and  It  appears  that  the 
buyer  relies  on  the  seller »s  skill  or  judgment  (whether  he  be  the 
grower  or  manufacturer  or  not),  there  is  as  [an]  implied  warranty 
that  the  goods  shall  be  reasonably  fit  for  such  purpose,"  A  find- 
ing that  defendant  had  made  known  to  plaintiffs  the  particular 
purpose  for  which  these  castings  were  required  and  that  he  relied 
on  plaintiffs'  skill  or  judgment,  so  as  to  raise  an  implied  warranty 
that  the  goods  shall  be  reasonably  fit  for  such  purpose,  would  not 
be  warranted  by  the  evidence,  TMs  oil  filter  was  evidently  composed 
of  numerous  parts,  only  three  of  which  were  made  by  plaintiffs,  tfho 
had  nothing  to  do  with  assembling  them,  and  had  never  seen  one  In- 
stalled until  after  the  contract  was  signed.  It  was  clearly  incuia- 
bent  on  defendant  to  convince  the  court  that  he  had  made  known  to 
plaintiffs  the  particular  purpose  for  which  these  castings  were  re- 
quired. The  evidence  in  this  behalf  is  conflicting,  Defondant 
contends  that  he  explained  to  Carl  Roehrl  how  the  machine  operated; 
whereas,  Roehri  testified  that  he  had  never  met  defendant  until 
after  the  contract  was  signed  and  that  all  he  knew  about  the  device 
was  that  It  was  an  oil  filter.  The  court  would  not  have  been  jus-cl— 
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fied  in  finding  from  the  evidence  that  defendant  relied  on 
plaintiffs*  Judgment  as  to  the  proper  metal  to  be  used,  for  1m 
knew  that  Carl  Rlioehri  had  no  knowledge  about  the  temperature  of 
motors  at  exliaust  and  made  no  representation  that  he  had  such 
knowledge.  Moreover,  there  was  the  admission  of  defendant  that 
other  die  casters  had  bid  for  the  work  before  Dunne  risited  de- 
fendant's plant,  f^nd  the  further  admission  that  defendant  advised 
plaintiffs  that  their  co^ipeti  tors  were  all  figuring  on  the  use  of 
white  brass,  A«  inventor  of  the  device,  defendant  had  tested 
motor  temperatures  and  liad  considerably  more  information  on  the 
subject  than  plaintiffs  could  possibly  have.  He  evidently  con- 
vinced tne  court  of  his  knowledge  on  the  subject  by  testifying  to 
the  melting  points  of  metals  and,  through  his  testimony,  indicating 
that  he  had  attempted  to  cut  down  the  heat  entering  the  filter  by 
the  use  of  various  devices,  without  consulting  anyone,  and  certainly 
not  plaintiff.  There  is  the  further  circumstance  that  the  sample 
of  the  castings  required  was  submitted  to  plaintiffs,  who  prepared 
a  blueprint  therefrom,  which  was  in  accordance  with  defendant's 
specifications  and  was  subsequently  approved  by  defendant,  and  the 
contract  entered  into  batween  the  parties  provides  that  the  parts 
should  be  made  of  white  brass  metal,  with  which  all  the  parties, 
including  the  competing  bidders,  had  soiae  familiarity* 

In  making  his  decision  at  the  close  of  all  the  evidence,  the 
court  considered  it  significant  that,  after  the  first  set  of  castings 
were  made,  delivered,  and  found  to  be  incapable  of  withstanding  the 
heat  when  exposed  to  severe  driving  conditions,  defendant  did  not 
demand  an  explanation  from  plaintiffs,  and  the  trial  judge  specifi- 
cally pointed  out  in  his  oral  opinion  that  this  metal  was  well  known 
to  the  trade,  "anybody  could  find  out  about  it,  it  was  not  Roehri's 
invention,  it  was  something  that  was  in  use  for  many  years,"  Never- 
theless, after  the  unsatisfactory  result  experienced  with  the  first 
castings  made  by  plaintiffs,  defendant  placed,  and  received,  two 
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or  three  more  orders,  and  later  stated  in  his  letter  t)  Roehrl 
of  June  13,  1939#  ^^^^  "somehow  I  feel  that  I  am  not  entirely  to 
blame,"  indicating  that  he  certainly  did  not  hold  plaintiffs 
responsible,  or  not  entirely  so,  for  the  substitution  of  white 
brass  metal  for  aluminum. 

We  find  no  convincing  reason  for  reversing  the  judgment 
of  the  Municipal  court  aiA   it  is,  therefore,  affirmed* 

JUDGMENT  AP^'IRMED^ 

Seanlan,  P»  J«,  and  Sullivan,  J«,  concur « 


^i  Xl^l:tno  too.  . 
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GOLDIE  BUEHLER, 

Appellee, 

▼♦ 

ALBERT  C,  BUEHLER, 

Appellant, 


APPEAL  FROM  SUPERIOR  COTOT, 


%"> 


COOK  comriY* 

Siai.A.  265^ 


MR*  JUSTICE  FRIEND  DELIVERED  TtlE  OPINION  OF  THE  COURT. 
This  Is  the  second  of  three  appeals  prosecuted  by  the 
defendant  Albert  C,  Buehler  from  orders  arising  out  of  a  decree 
entered  in  favor  of  Goldie  Buehler,  plaintiff  herein,  October 
20,  1937,  The  decree  granted  plaintiff  a  divorce  on  the  ground 
of  cruelty,  fixed  her  alimony,  support  for  two  of  the  children 
whose  custody  was  awarded  to  her,  allowed  her  fees  for  her 
Bolicitors  and,  among  other  things,  awarded  her  and  defendant 
equal  interests  in  the  residence  at  151  Abingdon  avenue,  Kenil- 
worth^  Illinois,  with  the  provision  that  the  premises  be  sold 
as  soon  as  convenient.  The  Continental  Illinois  National  Bank 
was  appointed  appraiser  to  determine  the  value  of  the  residence, 
and  the  court  retained  jurisdiction  for  the  purpose  of  carrying 
©ut  the  sale.  The  bank  declined  to  act  as  appraiser,  and  by 
©greement  the  Chicago  Real  Estate  Board  Appraisal  Committee 
was  appointed  and  placed  a  value  of  $25,000  on  the  premises. 
Plaintiff  was  unable  to  sell  the  property  at  the  appraised 
figure  and  thereupon  defendant  offered  to  purchase  her  interest 
less  certain  advancements  made  by  him  on  account  of  interest, 
taxes  and  principal  payments.  There  was  a  mortgage  of  $15,000 
on  the  property,  and  upon  the  basis  of  the  $25,000  valuation, 
defendant  computed  that  the  parties  had  an  equity,  after  deducting 
the  mortgage,  interest  and  principal  payments,  amounting  to 
$8,247,35;  and  after  subtracting  what  he  contended  was  Mrs. 
Buehler »s  share  of  the  interest,  taxes  and  principal  payments. 


♦  V 
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he  computed  her  equity  in  the  residence  at  $535 •34-^  which  he 

offered  to  pay  her«  She  declined  the  offer,  contending  that 

his  interpretation  of  the  decree  resulted  in  improperly  charging 

her  with  payments  which  materially  affected  her  equity  in  the 

property  to  the  extent  of  several  hundred  dollars.  Defendant 

thereupon  filed  a  petition  in  the  Superior  court  asking  for  a 

construction  ©f  the  decree  with  respect  to  the  liabilities  of 

the  parties  to  pay  taxes,  interest  and  other  charges,  pending 

the  sale.  To  this  petition  plaintiff  filed  her  answer*  Upon 

hearing  of  the  petition  and  answer,  the  court  entered  an  order 

October  14,  1940,  construing  the  decree,  from  which  defendant 

appeals. 

After  awarding  plaintiff  and  defendant  an  equal  interest 

in  the  residence  at  Kenilworth,  the  originr.l  decree  contained 

the  following  further  provisions,  which  are  the  subject  of  con?- 

trovei'sy  between  the  parties: 

"It  is  further  ordered,  adjudged  and  decreed  that  all  past 
due  Interest  on  encumbrances  and  general  taxes,  and  all  accrued 
general  taxes  and  interest  on  encumbrances  which  have  beccme 
due  on  such  real  estate  hereinbefore  described  shall  be  charged 
against  the  share  of  the  dsfmdant  and  shall  be  paid  by  him.  and 
he,  the  defendant,  shall  continue  to  pay  such  Interest  on  the 
encumbrances  and  general  taxes  as  they  shall  hereafter  become 
due;  such  payments  on  principal  which  accrued  from  and  after 
May  31,  1937.  whether  or  not  paid  by  the  defendant,  shall  be 
charged  one-naif  to  the  plaintiff  and  one-half  to  the  defendant 
upon  any  proceeds  received  from  the  sale  of  the  premises, 

"It  is  further  ordered,  adjudged  and  decreed  that  all 
taxes  which  shall  hereafter  become  due  shall  be  paid  one.4ialf 
by  the  plaintiff  and  one-half  by  the  defendant,  the  plaintiff's 
share  to  be  charged  against  any  laoiiey  coming  to  her  from  the 
proceeds  of  the  sale  of  these  premises, 

"It  is  further  ordered,  adjudged  and  decreed  that  all 
interest  which  shall  hereafter  become  due  on  the  encumbrances 
shall  be  charged  one-half  to  the  plaintiff  and  one-half  to 
the  defendant,  the  plaintiff's  share  to  be  charg^'d  against 
any  proceeds  she  may  receive  from  the  sale  of  the  equity.  •• 

Since  the  'sntry  of  the  original  decree  October  20,  1937» 

plaintiff  has  occupied  the  residence  at  Kenilworth  and  defendant 

has,  during  that  period,  made  payments  on  account  of  the  principal 
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indebtednessp  taxes  and  interest  on  the  mortgage.  He  sought  by 
his  petition  to  have  the  court  find  that  under  the  foregoing  provi- 
sions of  the  decree  plaintiff  should  be  charged  one-half  of  the 
1936  taxes,  which  amounted  to  $440,28}  one-half  of  the  I937 
taxes,  which  amounted  to  $433 #56}  one-half  of  the  interest  payw 
ment  on  the  mortgage  due  June  24,  1937>  which  amounted  to  $510} 
and  one-half  of  another  interest  item  of  $480,  which  was  paid  by 
defendant  December  24,  1937^  after  entry  of  the  decree,  but  which 
accrued  before  October  20,  1937. 

However,  the  court  found  adversely  to  defendant's  contention 
and  interpret*!  the  liability  of  the  parties  under  the  provisions 
of  the  decree  as  follows: 

"Ca)  That  the  general  real  estate  taxes  for  the  year  193^ 
and  prior  years  should  be  charged  entirely  against  the  defendant, 

"(b)  Tiiat  the  general  real  estate  taxes  for  the  year  1937* 
amounting  to  $432.56  should  be  charged  $392,91  thereof  against 
defendant,  and  $3o»9?  thereof  against  plaintiff's  share  of  tha 
proceeds  of  the  sale  of  said  real  estate,  when  sold, 

"(c)  That  the  general  real  estate  taxes  for  the  year  1938 
and  sutisequent  years  should  be  divided  equally  between  the  parties 
and  the  portion  charged  against  plaintiff  be  deducted  fron  her 
share  of  the  proceeds  of  the  sale  of  said  real  estate,  when  sold, 

"(d)  That  the  interest  on  the  mortgage  encumbrance  against 
said  real  estate  for  the  six  months'  period  beginning  June  25, 
1937>  and  ending  Dicember  24,  1937*  which  became  due  and  payable 
December  24,  1937,  amounting  to  $480,  should  be  ch^^rged  $394,58 
against  defendant  and  $85«42  against  plaintiff »s  share  of  the 
proceeds  of  the  sale  of  said  real  estate,  when  sold} 

"(e)  That  the  interest  on  said  mortgage  encumbrance  which 
became  due  and  payable  June  24,  1937,  and  theretofore  be  charged 
entirely  against  defendant} 

"(f)  That  the  interest  on  said  mortgage  encumbrance  which 
became  due  and  payable  subsequent  to  December  24,  1937*  should  be 
divided  equally  between  the  parties  and  the  portion  charged 
against  plaintiff  deducted  from  her  share  of  the  proceeds  of  the 
sale  of  said  real  estate,  when  sold," 

We  think  there  can  be  no  reasonable  doubt  that  under  the 

provisions  of  the  decree  the  general  real  estate  taxes  for  the 

year  I936  and  prior  years  should  be  charged  entirely  against 

defendant,  nor  that  the  interest  on  the  mortgage  which  became 
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due  and  payable  June  24,  1937p  should  also  be  charged  to  his  account. 
Both  of  these  items  became  due  and  were  payable  before  October  20, 
1937»  when  the  decree  was  entered,  and  under  the  provision  "that 
all  past  due  Interest  on  sncumbrances  and  general  taxes,  and  all 
accrued  general  taxes  and  interest  on  encumbrances  which  have  1>ee«at 
due  on  such  real  estate  hereinbefore  described  shall  be  charged  agaij>- 
st  the  share  of  defendant,"  Mr.  Buehler  was  clearly  liable  for  the 
1936  taxes  and  for  all  interest  charges  which  became  due  prior  to 
the  entry  of  the  decree. 

Although  when  the  petition  was  filed  defendant  sought  to 
charge  plaintiff  with  one-half  of  the  taxes  for  the  year  193^,  he 
now  apparently  concedes  his  liability  for  the  first  installment 
of  the  1936  taxes;  but  he  argues  that  plaintiff  should  be  held 
liable  to  pay  one-half  of  the  subsequent  installments  for  193^ 
and  one-half  of  all  the  1937  taxes.  This  contention  is  predicated 
upon  various  provisions  of  the  Revenue  Act  of  Illinois  (pars,  I65, 
287,  331>  332  and  150  of  ch.  120,  111.  Rev.  Stat.  1935  (Smiti>-Hurd 
edition)  and  is  the  subject  of  an  extended  argument  in  defendant's 
brief  predicated  upon  distinctions  between  the  legal  meaning  of 
the  terms  "past  due,"  "accrued,"  and  "as  they  shall  hereafter  be- 
ccane  due,"  as  applied  to  both  taxes  and  interest  on  the  mortgage 
indebtedness.  No  doubt  the  disputed  provisions  of  the  decree  are 
somewhat  confusing  because  of  the  interchange  of  the  terms  "due," 
"accrued,"  and  "to  become  due,"  but  under  the  provisions  of  tl^ 
Revenue  Act  at  the  time  of  the  entry  of  the  decree  the  county 
collector  was  required  to  proceed  to  collect  the  taxes  upon  receiving 
the  tax  books  and  the  county  clerk  was  required  to  deliver  the  books 
on  or  before  December  31  of  the  year  for  which  the  taxes  were  assessed 
(pars.  143  and  331).  This  rendered  the  I936  taxes  due  not  later  than 
January  1,  1937»  'Vhen  the  decree  was  entered  it  purpcrted  to  fix  the 
rights  of  the  parties  as  Of  October  20,  1937,  the  date  of  the  entry 
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of  the  decree.  Alimony,  support  of  the  children,  solicitors*  fees 
and  other  items  were  presumably  to  be  computed  and  become  due  as 
of  that  date,  and  the  court  in  awarding  the  parties  equal  intereat 
in  the  family  residence,  with  the  provisions  as  to  their  reapectiTe 
liabilities  for  the  payment  of  taxes  and  interest,  pending  the  sale 
of  the  property,  Jiad  no  such  refinements  in  mind  as  defendant  now 
makes  with  respect  to  the  meaning  of  words  incorporated  in  the 
decree.  It  was  manifestly  the  intention  of  the  court  that  defendant 
should  wMi   pay  all  charges  which  were  "due"  or  had  "accrued"  up  to 
the  time  the  decree  was  entered,  and  that  a  fair  apportionment  of 
the  tax  and  interest  liabilities  should  be  made  thereafter*  This 
applied  not  only  to  1937  taxes  but  to  interest  charges  on  the  encum- 
brances as  well.  Defendant's  counsel  argue  "that  it  is  not  the  duty 
of  a  reviewing  court  to  ascertain  what  a  trial  court  meant,  but 
rather  to  determine  what  was  saidj"  nevertheless,  they  devote  several 
pages  of  their  brief  to  considerations  they  say  the  chancellor  had 
in  mind,  as  indicative  of  his  intentions.  We  think  the  prorating 
of  the  taxes  and  interest  charges  subsequent  to  the  entry  of  the 
decree  was  manifestly  fair  and  in  accordance  with  the  language  of 
the  instrument,  and  that  all  charges  that  became  due  or  accrued 
prioi;  to  the  entry  of  the  decree  were  expressly  decreed  to  be  the 
liability  of  defendant. 

The  order  appealed  from  is  accordingly  affirmed, 

ORD.gR  APFIRMSD, 

Scanlan,  P,  J,,  and  Sullivan,  J,,  concur. 
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MR,  JUSTICE  FRII5ND  D^ilLIVERED  THE  OPINIOH  OF  THE  COORT, 
This  is  the  third  appeal  prosecuted  by  defendant, 
Albert  C,  Buehler,  from  orders  arising  cut  of  a  decree 
entered  in  favor  of  Goldie  Buehler,  plaintiff  herein,  on 
October  20,  1937 »  The  second  or  preceding  appeal  (No,  41708) 
was  taken  from  an  order  of  the  Superior  court  interpreting 
certain  provisions  of  the  decree  with  respect  to  the  liability 
of  the  parties  to  pay  taxes  and  interest  on  the  family  resid- 
ence, a  one-half  interest  to  which  had  been  awarded  to  each 
of  the  parties  under  the  original  decree.  Defendant  there 
sought  to  charge  Mrs,  Buehler  v/ith  one-half  of  the  tax  and 
interest  charges  paid  by  him  which  became  due  or  accrued 
before  the  decree  was  entered,  and  he  filed  a  petition  in  the 
Superior  court  seeking  a  construction  of  the  decree  in  con- 
formity with  his  views.  Plaintiff  was  obliged  to  employ  counsel, 
answer  the  petition  and  participate  in  a  hearing  before  the  court 
resulting  in  an  order  adverse  to  defendant's  claim,  which  is  the 
subject  matter  of  the  appeal  in  cause  No,  41708  (opinion  filed 
concurrently  with  this  case).  Pending  the  hearing  plaintiff 
presented  a  petition  to  the  chancellor  asking  for  an  order  on 
defendant  to  pay  her  as  and  for  her  attorneys'  fees  for  the. . 
services  necessarily  required  to  defend  the  petition  seeking 
a  construction  of  the  decree,  and  was  awarded  the  sum  of  $250» 
The  amount  of  the  fees  allowed  is  not  challenged,  but  defendant 
asserts  that  there  is  no  statutory  authority  by  which  a  court  aay 
require  the  husband  to  pay  soliaitors*  fees  to  his  wife  for 
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Blatters  touching  their  property  after  a  decree  of  divorce  hai 
been  entered. 

It  may  be  conceded,  of  course,  that  courts  have  no  powers 
to  award  solicitors*  fees  or  to  require  a  husband  to  pay  hli 
wife's  solicitors*  fees  except  where  that  authority  is  given  by 
statute.  There  is  authority  in  Illinois  for  awarding  a  divorced 
wife  attorneys*  fees  necessarily  incurred  in  defending  against 
applications  on  the  part  of  her  husband  for  the  reduction  ©f 
alimony.  In  Stillman  v,  Stillman,  99  Ill«  19 6,  the  court  had 
before  It  an  order  of  the  Circuit  court  discontinuing  the  wife*s 
alimony  upon  her  remarriage  to  another  man,  except  the  nominal 
amount  of  one  dollar  a  year,  but  awarding  the  divorced  wife 
attorneys*  fees  for  services  in  resisting  the  application  for 
the  reduction  of  alimony.  The  Supreme  court  affirmed  the  order 
of  the  Circuit  court  with  respect  to  the  allowance  of  attorneys* 
fees  in  resisting  the  application,  and  so  far  as  we  have  been  able 
to  ascertain  this  decision  has  been  generally  followed,  Slezak 
▼>  Slezaky^  293  111.  App.  489 j  Thomas  v.  Thomas y  233  111,  App.  488, 

It  is  argued,  however,  that  the  construction  of  the  decree 
for  which  the  services  were  allowed  had  no  application  to  the 
reduction  of  alimony.  In  this  connection  our  attention  is  called 
to  the  order  from  which  this  appeal  is  taken,  which  recites  that 
the  matter  was  heard  on  evidence  and  the  arguments  of  counsel, 
pursuant  to  which  the  court  found:  "1,  That  the  defendant  filed 
a  petition  on  August  8,  1940,  which  petition  could  affect  the 
plaintiff's  award  of  alimony.  2.  That  the  plaintiff  employed 
an  attorney  to  represent  her  in  defense  of  her  rights,  which 
could  have  been  affected  by  the  said  petition,  3.  That  the 
said  attorney  rendered  valuable  and  necessary  services,"  In 

Invoking  the  court's  jurisdiction  to  construe  certain  provisions 
of  the  decree  in  cause  No,  41708,  defendant,  in  his  statement 
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attached  to  the  petition,  asks  credit  against  plaintiff  f«r  a 
broker's  commission  amounting  to  $1,250,  one-half  of  vrtilch  was 
to  be  charged  against  plaintiff,  one-half  of  the  first  install- 
ment of  general  taxes  due  August  1,  1937*  amounting  to  $110,07, 
and  one-half  of  the  interest  payment  on  the  mortgage  due  June 
24-,  1937>  amounting  to  $255*  These  items  aggregated  approximately 
$1,000  for  which  defendant  sought  to  render  plaintiff  liable.  In 
the  various  pleadings  filed  in  these  three  appeals,  supported  I17 
competent  evidence,  plaintiff  established  the  fact  that  she  had 
no  means  or  income  other  than  that  derived  from  the  decree  which 
awarded  her  $175  a  month  as  alimony,  and  that  she  was  unable  to 
retain  and  pay  counsel  for  defending  the  numerous  petitions  for 
the  ascertainment  and  enforcement  of  her  rights  under  the  decree; 
and  manifestly  she  was  obliged  in  this  proceeding  to  defend  the 
petition  and  relieve  herself  from  the  charge  of  seme   ijl,000  which 
defendant  sought  to  impose  upon  her  by  reason  of  his  interpreta- 
tion of  the  decree,  A  reduction  of  her  intei'est  in  the  real 
estate  to  the  extent  of  $1,000  would  have  materially  affected 
her  award  by  the  decree,  whether  it  be  designated  as  alimony  er 
the  settlement  of  property  rights;  it  was  something  that  the 
court  gaye  her  as  part  of  the  equitable  relief  which  she  obtained 
along  with  the  divorce.  The  three  appeals,  in  which  opinions  are 
herewith  concurrently  filed,  were  brought  here  by  defendant  from 
orders  entered  in  the  same  case,  and  if  kps,  Buehler  were  required 
to  defend  these  orders  at  her  own  expense  out  of  the  meager  allow- 
ance made  her,  it  is  well  conceivable  that  she  might  be  rendered 
helpless  to  protect  her  interest  under  the  decree.  Under  the 
authorities  cited  we  are  •f  opinion  that  she  is  entitled  to  be 
reimbursed  for  her  reasonable  solicitors*  fees  in  defending 
these  orders. 

Moreover,  the  order  of  the  court  from  which  this  appeal 
is  prosecuted  found  that  defendant  filed  a  petition  which  "could 
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affect  the  plaintiff's  award  of  alimony,"  and  that  she  employed 
counsel  to  represent  her  in  defense  of  her  rights  "which  coxild 
have  been  aff acted  by  the  said  petition,"  Since  there  is  ia 
this  record  no  certificate  of  evidonce  or  report  of  proceedings, 
the  findings  of  the  court  must  be  taken  as  conclusive,  David 
Y.  David^.  359  111,  285j  Renfrew  v.  Kramer ,^  34-1  111,  398.  Plain- 
tiff •$  petition  for  the  allowance  of  fees,  and  upon  which  the  order 
herein  was  entered,  was  filed  while  defendant's  petition  for  inter- 
pretation of  the  decree  in  cause  No,  41708  was  pending,  and  plaiiw 
tiff's  answer  in  that  proceeding  likewise  asked  for  the  allowance 
of  counsel  fees. 

We  think  the  order  of  the  Superior  court  was  properly 
entered  and  it  is  therefore  affirmed, 

ORDER  AFFIRMED, 

Scanlan,  F,  J,,  ai»i  Sullivan,  J,,  concur. 
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MR»  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  CX)URT, 

On  October  29,  1940,  plaintiff ,  Bessie  Simon,  procured  a 
default  Judgment  for  $424*60,  which  included  a  finding  of 
malice,  against  the  defendants,  Alfred  Balasic  and  Paula 
Balasic,  for  the  alleged  conversion  by  said  defendants  of 
certain  personal  property  claimed  to  have  been  owned  by 
plaintiff.  The  first  knowledge  that  defendants  had  of  the 
entry  of  the  judgment  was  when  execution  issued  pursuant 
thereto  was  served  upon  them  January  7>  1941.  On  January  9* 
1941,  defendants  filed  their  sworn  petition  in  the  nature  of 
a  writ  of  error  coram  nobi^  to  vacate  the  judgment.  On  March 
19j  194-1,  after  denying  plaintiff's  motion  to  strike  defend- 
ants' petition  to  vacate,  the  trial  court  entered  an  order 
vacating  the  default  judgment  of  October  29,  1940,  and 
setting  the  case  for  trial.  It  is  from  this  order  that  plain- 
tiff appeals. 

Defendants  filed  an  Amended  Defense,  which  set  forth  a 
meritorious  defense  to  plaintiff's  complaint,  and  also  a 
counterclaim.  As  heretofore  shown  the  default  judgment  was 
entered  against  defendants  October  29,  1940,  and  they  were 
first  apprised  of  its  entry  on  January  7,  1941,  when  they 
were  served  with  execution. 

Defendants'  sworn  petition,  filed  January  9*  1941,  to 
vacate  the  judgment  was  as  follows s 

"Now  comes  Sid  Mogul  and  represents  unto  the  Court  as 
follows: 
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"I*  That  he  is  an  attorney  at  law,  duly  licensed  to  practice 
In  the  State  of  Illinois  and  Is  associated  with  the  firm  of  Max 
U.  &  Samuel  Grossman,  who  are  the  attorneys  of  record  for  the 
defendants  in  this  cause, 

"a*  That  he  is  familiar  with  all  of  the  facts  pertaining  to 
this  matter  and  was  active  in  representing  the  defendsjits  herein* 

"3»  That  from  time  to  time  he  appeared  on  behalf  of  the 
defendants  when  the  cause  was  called  for  trial  and  was  at  all 
tijues  ready  to  proceed  with  the  trial,  but  at  all  such  times  the 
plaintiff,  by  her  attorney^  requested  a  continuance. 

"4«  That  on  July  12,  1940,  the  matter  caioe  up  for  trial  and 
was  again  continued  to  July  23,  1940. 

•*5.  That  again  on  July  23,  1940  the  petitioner  was  informed 
by  the  Clerk  of  the  Court  in  Room  902,  City  Hall,  Chicago,  Illinois, 
that  July  12,  1940  was  the  last  day  of  court  before  the  commence- 
a«nt  of  the  vacation  schedule  and  that  all  matters  on  the  call 
for  July  12,  1940  would  be  continued  and  that  since  there  was 
no  court  on  July  23>  19^0,  any  matters  on  the  call  for  said  date     | 
would  be  continued  without  date, 

"6,  The  petitioner  was  further  informed  by  the  Clerk  that  If 
this  cause  were  to  come  up  again  for  trial  it  would  be  necessary 
for  counsel  to  serve  notice  on  the  other  to  liave  it  set  down  for 
trial  on  a  day  certain* 

"7«  That  on  January  7,  1941  at  3  ?,  M.  this  petitioner  was 
Informed  that  an  ex  parte  judgment  had  been  rendered  against  the 
defendants  on  October  29,  1940  for  the  sum  of  Four  Hundred  Twenty 
Pour  and  60/IOO  Dollars  ($424»6o)  and  Seven  ($7,00)  costs, 

"8,  That  on  January  7,  1941,  very  shortly  after  3  P,  H«  was 
the  first  time  that  this  Petitioner  or  either  of  the  defendants 

had  any  notice  or  knovdedge  that  the  said  Judgment  had  been 
rendered  against  the  defendants. 
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'♦9«  That  this  cause  was  not  properly  on  the  trial  call  for 
October  29,  1940;  thftt  if  same  was  placed  thereon,  it  was  done 
without  notice  to  counsel  for  the  defendants  and  such  defendants 
and  their  counsel  never  had  any  notice  or  knowledge  of  the  hearing 
held  on  October  29,  19*0;  that  the  file  in  this  cause  does  not 
contain  an  order  setting  said  cause  for  trial  on  October  29,  1940, 
nor  does  the  file  contain  any  notice  or  memorandum  of  such  notice 
to  the  defendants,  or  their  counsel,  that  said  cause  would  be  set 
down  for  hearing  on  October  29,  1940, 

*10»  That  the  defendants  have  a  good  and  meritorious  defense 
to  all  of  the  plaintiff's  statement  of  claim,  as  will  more  fully 
appear  from  the  Amended  Defense  previously  filed  herein,  and  as 
a  matter  of  fact,  said  defendants  have  a  counterclaim  against  the 
plaintiff,  which  is  still  pending  and  undisposed  of, 

"11,  That  said  ex  parte  judgment  was  procured  by  fraud  as  evi- 
denced by  the  fact  that  said  plaintiff  waited  more  than  sixty  (60) 
days  to  serve  an  execution  upon  the  defendants,  who  are  in  business 
in  Chicago  and  have  been  located  at  the  same  address  for  many  years, 
all  of  which  was  well  knovm  to  the  plaintiff  and  her  counsel,  and 
said  plaintiff  did  not  at  any  time  communicate  with  the  petitioner 
or  counsel  for  the  defendants,  nor  notify  the  defendants  in  any 
manner  that  such  a  Judgment  had  been  rendered,  nor  did  counsel 
for  said  plaintiff  communicate  with  the  petitioner,  the  attorneys 
for  defendants,  or  the  defendants  themselves,  that  he  would  have 
the  miatter  set  down  for  hearing  on  October  29,  1940, 

"Wherefore  your  petitioner  prays  that  said  ex  parte  judgment 
be  vacated  and  set  aside  for  fraud  committed  upon  the  court,  the 
defendants,  and  their  counsel,  and  that  said  cause  be  set  down  for 
hearing  on  the  merits  at  an  early  date  to  be  fixed  by  the  court 

and  that  this  court  grant  such  other  relief  as  it  may  deem  Just," 
Plaintiff's  motion  to  strike  defendants'  petition  to  vacate 
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';4^i0av  o:t  noXJX;:teq   •  a;f fuLnslei*  ftafj.  :-£ol.JoiK  e*llX^nXjaX'l 


was  supported  by  the  following  affidavit  of  her  attorney: 

"Jacob  Levy,  being  first  duly  sworn  on  oath  deposes  and  says 
tbat  he  is  the  attorney  for  plaintiff  in  the  above  entitled  cause, 

"Affiant  further  states  that  when  the  said  cause  appeared  on 
the  trial  call  of  July  12,  1940,  the  case  was  continued  to  July 
23,  I94OJ  that  on  sfid  date,  in  Room  902,  where  cases  of  thii 
nature  and  character  are  heard,  the  court  had  adjourned  for  the 
suDUDer  vacation* 

"Affiant  further  states  that  shortly  after  the  court  had  con- 
vened for  the  September  term,  affiant  made  inquiries  of  the  Clerk 
In  R009  902  and  was  advised  that  the  cause  in  question  had  been 
set  for  October  29,  1940,  Affiant  further  states  that  the  said 
case  appeared  in  the  Daily  Municipal  Court  Record  of  October  28, 
1940,  for  October  29,  1940,  a  copy  of  which  Municipal  Court 
Record  is  hereto  attached  and  marked  Plaintiff's  Exhibit  'B', 

"Affiant  further  states  that  he  appeared  with  his  client  and 
titnesses  In  Room  902  on  October  29,  1940,  and  that  the  cause  was 
called  for  hearing  before  His  Honor,  Judge  Green,  in  Aoom  902j 
that  the  evidence  was  taken  in  said  cause  and  that  Judge  Green 
found  for  the  plaintiff  and  entered  Judgment  in  favor  of  the 
plaintiff  and  against  the  defendant,* 

Attached  to  and  made  a  part  of  Attorney  Levy's  affidavit 
was  a  copy  of  the  Municipal  Court  Record  of  October  28,  1940. 
The  Municipal  Court  Record  of  said  date  showed  various  trial 
calls  for  the  next  day,  October  29,  1940,  including  a  call 
entitled  "Room  902  City  Hall  -  Judge  Eugene  McGarry,  9:30  A»  M« 
Non-Jury  Tort  Cases,"  The  instant  case  was  on  said  call  and 
Judge  Green  presided  in  that  branch  of  the  court  on  October 
29,  1940,  instecid  of  Judge  McGarry# 

In  another  column  of  the  ifunicipal  Record  of  October  28, 
194c,  is  found  the  following 1 

"ANNOUHCHMSNTS 


v^s  has  z»fioqBb  di^o  no  niowa  ilub  cfsill  snlscf   jY*'©*!  cfoosX." 
iio  jb&isecfqs  asUiso  blaa   t>di  nedw  **3rij   ae;fa;fe  laridii;!  ioBlltk*^ 
airij   ao  asBriO  siadw  ^SOp  aooH  ax   ^s>iBb  blae  m>  d'sxlJ   jO^I  ^£2 

-aoo  ban  J-ii/os  ©rW   lad-le  ^Icfioria  ^aii^  asitai'E  i<5£lil£A  cfaBltlA" 

n^scf  5AfI  nolctaewc  ni  QsiSHti  edi  iBtii  bezlvbB  sjbw  im&  SOQ»  jgooH  Hi 

bt^e  9dS  iadi  Hsii&^e  •z&djSiinl  ia&i^-tA     ,0^^1  ^^S  ledoioO  nol  ctee 

^:;s  n9cJo-:toO  to  i5aoC';j>i  JiiJoO  lnqlclmili  xltaQ  fidi  ai  bsiBsqqa  oaao 

;taxfoO  Xfiqlolnx/ii  doMw  to  x<loo  ,5   ^Ci^^X  ^^  lecTocfoC   lot   ^O^PI 

,i*a*  d-icflftxa  e'ltlcfnlfiXSi  bsiicK  Jbn.s  5!^rios;JJ-s  od'sisri  el  biooefl 

bxi6  ctnelXo  <iM  il;JJ:w  bsi/isqqyj  »i:I  J3jrf;t  ae;t.5J2  lorfcfiwl  ia&lIJA** 

8.3W  seiijso  9xi:^  jaxi;t   has  ^O^'X   t?S  rcedo^toO  no  SO^  laooil  nl  80B2  9xi^i» 

^SO?  e:  .  ^'onoP.  8iH  ©lolecf  srsiissxl  Tot  boXXso 

fiddiD  ^sfcjjTi  ^Bcii  bae  ©ejjvio  fel^a  nl  n©2l<5i  saw  sansbivs  ©ili  i'«xi;J- 

iG  icvBt  ax  ;tn9ia§bi;^  bsip^-ne  bn.s  tticfnljsXq  ©rid'  ibl  bniuol 

*'^:faBbn»1ob  sri^  ctanijssB  baa  ttl^ixlBXq 

d^lysbllts  a'xveJ  xBitio:iiA  to  ixscr  z  ^bsm  ba&  oi  bedb&iSk 

^Of^Pl  ^8s  i^iJioioO  to  Moooff  i'we'O  XiBijlDlmrS  S'/f^  to  "viqoJ^  e  esw 

Xi3i:ii  8i;oiiav  fcgworie  ?^6b  bloS  to  bnoo?''"  .j-'xi/ol.   XaqlolisuM  ©riT 

XX30   s  snibJuXoni  ^O^^X  ,^  i^cfocroO  ,xfib  d-xen  9ff;t  *iot  gXX^o 

,k  «A  0£i^  ^x^isOoM  ea&gi;?.  ssbnL  -  IXbH  x^l'    '^0^  eocK"  bsXiflcfn© 

Mb  XXfiO  blBE  no  2sw  eaao  iasitiil  silT     ",sefi;iO  d^'io^  x^rrL-noVI 

•xecfoJoO  no  cfiiroo  »ri;J   to  rfonbitf  J-bxI^  xri  beblasiq  nesiO  agbiJl. 

♦"^otEsC&M  as^^"^  "io  b^eieiif  ,0^?X   ,?S 
^8s  nodojcO  to  bioosH  XaqXoinjaK  ©rij-  t«  ncx'Xoo  I'^dioas  at 

jgnlwoXXot  arfcf  bm/ot  at  ^O^^X 
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"In  the  matter  of  pr'^paring  an  Qccoberj.  1Q40  Special  Civil 
Trial  Calendar  for  the  First  District  of  the  Municipal  C»urt 
of  Chicago, 

"General  Order  No,  1147 

"It  Is  Herehy  Ordered,  That  the  Clerk  of  the  Municipal  Court 
of  Chicago  be  directed  to  prepare  a  Calendar  of  all  pending  First 
Class  and  Fourth  Glass  Jury  and  Non-Jury,  civil  cases  in  the 
First  District,  which  stand  'Continued  Generally'  or  'Without 
Date'  or  in  which  no  service  has  been  had  prior  to  January  1, 
194-0,  which  said  Calendar  is  to  be  laiown  as  the  October,  1940 
Special  Civil  Trial  Calendar  for  the  First  District  of  tlie 
Municipal  Court  ©f  Chicago # 

"This  Special  Civil  Trial  Calendar  will  consist  of: 

"Contract  -  'Continued  Generally'  and  'Without  Date'  cases 

"T»rt  -  'Continued  Generall-v;'  and  'Without  Date'  cases 

"Attachment  'Continued  Generally'  and  ♦  .ithout  Date'  cases 

"Replevin  -  Same 

"Detinue  -  Same 

"Distress  for  Rent  -  To  Service  cases 

"Contract  «*  Same 

"Tort  «-  Saoe 

"Replevin  -  Same 

"Personal  Property  Tax  Cases  -  Saxi^ 

"It  Is  Further  Ordered,  That  the  call  of  this  Calendar  begin 
October  28,  1940,  at  2:00  o'clock  F,  H»  In  Room  915  City  Hall* 

"It  Is  Further  Ordered  That  this  order  be  spread  upon  tbft 
records  of  this  court. 

"Dated  at  Chicago,  111.  this  15th  day  of  October,  A,  D,  I940. 

(Italics  ours,) 

"Enter:  John  J»  Sonsteby, 
"Chief  Justice," 


vinliisq  =!•!';    1"   i-j. -oE:  Sri*  f'i' 
t*!!  .oH  teftio  luiens.:." 

,,,   ,   .,-,.«  *«ori*l-   l^s  .^IX»^«t*  t,««aXi«oC'  *«..»d««i^" 
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It  is  undisputed  that  when  this  case  appeared  on  the  trial 
call  on  July  12,  1940,  It  was  continued  until  July  23,  1940,  and, 
the  latter  date  falling  within  the  vacation  period.  It  was  con- 
tinued "without  date,"  The  photostatic  copy  of  the  "half  sheet" 
In  this  cause  shows  no  order  or  memorandum  of  an  order  thereon 
continuing  the  case  for  trial  to  October  29,  1940,  or  setting  It 
for  trial  on  that  date. 

Were  defendants  or  their  attorneys  negligent  in  falling  to 
discover  that  this  case  was  Included  in  the  trial  call  for 
October  29,  1940,  in  Room  902  City  Hall,  as  announced  in  the 
Municipal  Court  Record  of  October  28,  1940?  Hfs   think  not, 
Miile  under  the  rules  of  the  Municipal  court  attorneys  and  liti- 
gants are  bound  to  take  notice  of  announcements  and  calls  made  in 
the  Municipal  Court  Record  concerning  their  cases  pending  in  said 
court,  in  our  opinion  defendants  and  their  attorneys  were  not  bound 
to  search  for  this  case  on  the  call  of  cases  set  for  trial  on 
October  29,  1940^  in  Room  902  City  Hall,  in  view  of  the  fact  that 
the  Municipal  Court  Record  of  October  28,  1940,  and  all  Issues  of 
said  publication,  commencing  with  that  of  October  15,  1940,  carried 
the  announcement  of  the  order  entered  by  the  Chief  Justice  of  the 
Municipal  court,  heretofore  set  forth,  that  the  Clerk  of  said  court 
"prepare  a  calendar  of  all  pending  First  Class  and  Fourth  Class  Jury 
and  Non-Jury  civil  cases  *^^   which  stand  'Continued  Generally*  or 
'Without  Date'  ***   which  said  Calendar  is  to  be  known  as  the  October, 
1940  Special  Civil  Trial  Calendar*"  This  order  as  announced  further 
specified,  "This  Special  Civil  Trial  Calendar  will  consist  of" 
(several  classes  of  cases),  including  "Tort  -  'Continued  Generally' 
and  'Mthout  Date'  cases"  and  "the  calls  of  this  Calendar  begin 
October  28,  1940,  at  2:00  o'clock  P,  M,  In  Room  915  City  Hall." 

Since  this  is  a  tort  ctgt  and  since  it  was  continued  "without 


Ijsla^  sw.'w  ..^.  J.-.:  ...>., v^w  ;y.-s...  ^A,„u   ,..bi*..  .,  iifiJ-  6e:Jijqali)£ULJ  ei  -  .. 

^^^i;i   ^Of^^I  <£S.  \4«^t.  IXitus  bQualiaoo  sew  ^Jt  ^0^1  ,SX  x^f"^  ac  Xiao 

~noi>  tsvf  St  ,fcoli9^  flol;t«£>av   ©rf:t  alAilv  ^IIXjbI"  9;r«i>  'lad-^sl  sri^ 

'axis  lijari"  ei!;?  to  XQO©  olS&Sso^Qdq  «e[T     ".actab  :fjjoxi;t iw"  bexxaW 

iiosieiut      •         ac;  1o  jBUfinsioaisjH  -lo  it-bio  oa  svodB  sai/co  slxl;t  nl 

n*iBi>  $a^t  no  Islit  «iol 

lol  J.ls,o  l»li:i  &£i:^  al  bshvloai  eaw  Sftao  elsii  iodi  lavoeslb 
Bsli  at  b&tyauormR  as  ^liaH  fd'1.0   'iO^  aieo  ,  .'.li   ^-j^^I  ^^^  i«>cr©*oO 

-iJiX  i>n.s  8\&riiooj-  Jixtoo  XBqioXitwM  acW  lo  EaXjJi  sdi  labxiw  ©IJttfff 

nx  ©Daci  fiXIfiO  bsti  aia&m9omjoim&  lo  eciion  ©jLect  od"  £»m;ocf  sia  8;^xus 

bJUe  ni  gnlbnaq  ase^o  -xiejclc^  sfllaieonoo  bioosH  J-iwoO  XsqioXiSwM  «C^ 

uiwod  ion  siaw  ax9(niod:;fa  tien^  bna  z4n&ba9l9b  aolalqo  iiso  ni  ^cfuuM 

no  Li^,l-ii  lol  ;tee  aosjo.o  lo  XXsa  arid-  a©  ©«j80  sirlcf  lol  iloisea  of 

::  iiij  cfoEl  odi  lo  weXv  ni   ^XXsIi  x:nd  SO^  laooH  ni  ^C-f^I   t^  iscfod-oO 

'xo  aejieel  XX3  baa  ,0-^^X  48s  i©cfoctaO  lo  fnoo*^  ^xl-oO  Xfiqloixufji  ari* 

ijali'iBO  ^C■^^'X  ^~'X  isdod-oO  lo  ;tsii;t  dii^  ^alon^umQo  ^noiiBttllduq  btae 

eAS  lo  fiolSziiZ  IsldO  edi  x<S  beisctno  'isbuo  sri^  lo  J^iisaiesiLyQflajo  ari^ 

d-Ti-'oo  bl^a  lo  ifieXO  9iL3  issii    ^diiot  J-f^a  e-xolo;t9'i9il   ^cJ^iwoo  XjaqXoinirll 

\"i;  X,  p.aaXO  i!:^'ijjo  ^   ba&  xauXC*  ^BiJt^  srji:i>aoq  XXis  lo  ifltxtflXiso  a  s-oq&iq" 

10   'xXXsisnaD  iD€'i/nijnoO '   feasJe  xioXriw  *'->*^"  a©a.60  Xivlc;  Y*E£^^'--rtoW  ^d 

i^dS-w'i  bsorufonna  as  liwio  *sJ:f£T     "♦iJBfcaaXBO  XeiiT  Xivil'  I^loaqC  0*?X 

"lo  ielesioo  XXJtvv  ibM&XsO  Xalii.  XivxS*  iaissqc.  sXriT"   ^bsiltosqa 

'•^XXsiac&O  fcewnlJQoC  -  ^-loT*'  snJt5irXcxiX  ^(asa.*o  lo  aoesBlo  Xfii©v©«) 

ligscf  iBbn&XaO  zidi  lo  aXXa©  ^ri*"  fies  "sfejBO    's^taCl  ;tirojc{;tJ»f '   bius 

".XXjbH  \ilZ  H^  ooofi  ill     ,M  ,<i  iooXo'o  OC:S  J-^   ,0^^!   ,8S.  addo^oO 

?jjo£W-lvf"  bsrnlc^noo  ssw  ;fl  s^nle  l)aa  map  :fioJ   3  at  ztdi  aonlS 
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date,"  it  clearly  came  within  the  classification  of  eases  corered 
by  the  foregoing  order,  the  call  of  which  cases  was  to  begin  at 
2  P.  M.  on  October  28,  1940,  In  Room  915  City  Hall.  This  being 
the  call  on  which  this  case  properly  belonged,  there  was  no 
necessity  or  obligation  on  the  part  of  defendants  or  their 
attorneys  to  examine  every  other  court  call  in  the  Municipal 
Court  Record  of  October  28,  1940,  Including  the  trial  call  for 
October  29,  1940,  in  Room  902  City  Hall,  to  ascertain  the  possi- 
bility of  its  appearing  on  some  other  call.  This  is  true  even 
though  it  does  not  appear  that  defendants  or  their  attorneys  had 
notice  or  knowledge  of  the  announcement  of  the  aforesaid  order  of 
the  Chief  Justice  of  the  Municipal  court. 

Inasmuch  as  this  case  belonged  on  the  call  that  was  to  commence 
at  2  P«  M«  on  October  28,  1940,  in  Room  915  City  Hall,  and  on  no 
other  call,  it  is  obvious  that  its  appearance  on  the  trial  call  for 
Room  902  City  Hall  on  October  29,  1940,  could  only  have  occurred  by 
reason  of  mistake  or  inadvertence  on  the  part  of  the  clerk  of  the 
court.  There  was  only  one  possible  way  that  the  case  could  hare 
properly  been  on  the  trial  call  for  Room  902  City  Hall  on  October 
29^  1940,  and  that  was  that  it  was  reached  and  called  on  the  Room 
915  City  Hall  call  on  the  afternoon  of  October  28,  1940,  and 
assigned  for  trial  on  October  29,  1940,  in  Room  902  City  Hall» 
But  it  was  not  so  called  and  assigned  and  it  is  not  claimed  by 
plaintiff  that  it  was» 

The  only  explanation  offered  by  plaintiff  for  the  appearance 
of  this  case  on  the  Room  902  City  Hall  call  for  October  29,  1940, 
is  that  of  attorney  Levy  that  sometime  in  September,  1940,  the 
clerk  in  Room  902  City  Hall  informed  him  that  the  case  was  set 
for  trial  on  October  29,  1940,  in  that  courtroom.  This  purported 
statement  of  the  clerk,  which  is  entirely  Inconsistent  and  at 
variance  with  the  aforementioned  order  of  the  Chief  Justice  of  the 


^  .Li:39<f  oJ  saw  8S8«o  dslitvv^  lo  lis©  9(Cl:t   ^lebio  ^loB©iol  ©rfjt  x<J 

;rcJ.ec  R^T     .XIbB  X^IO  ^X^  aioofi  al   ,04^X  ^Bs  ^©do^oO  no  *M  ,<i  S 

oii  ?.«ff  oiexiv    ^begiioXscJ  xXidgoTcq  easo  eXrf*  ricixtw  no  XX«o  9di 

il^xi-i   10  ad^iialitislf.I)  1©  c^-isq  ©flcJ  no  m)X?«a.tXrfo  10  x^ieaeosa 

i«qX&iii;J«"   sdJ-  £Li  XIso  inssoo  'lei^tfo  x^sve  ftulciisx©  o^  t\^>cioiis 

•jol  XX*o  Xbx'iJ^   9fld   gnlDi/XonX  ^0-^^X  ,S£  iscio:^oO  lo  feioosH  cfiiioO 

-Xseoq  exii  flXa;fi®ca«  o;f   ^-^-^^^^  '^^-^^  SQ^  amoA  a.1  ,0-KX  ^^  riedo^teO 

asve  otr%i  aX  alrft     .lis©  isriJo  aeios  ito  axjiisOQqs  a*l  1q  \StLl<S 

.sri  ax^onCvCfiS  ilerld"  10  t:ia£iba&t9b  isdi  'Laeqq&  Son  Bs>ab  il  d^vodi 

lo  'i&bio  lolBaeiolB  exld"  lo  cJ-/jaaa.aGi/onn.s  eof;?  1©  ©jlr.eXwomi  10  soiJ-on 

.d-H/00  Xaqislax-'M  «d,J  lo  »oX^ex/1  loXriO  9£ii 
■uioi^moo  oct  GEw  D'jaixj  Lliiti  ip£ii  no  dos^oX»cf  ©ass  Bldi  aa  ii«MC2j3nX 

on  ijo  ions  ^XI.eH  \itO  \IQ  JtsooH  elI  ,C^^X  ^SS  isdod^oO  no  .M  ,^  S  iTa 

ol  line  lalts  ©lid   no  samiiseqqs  &ii  isd;^  aiioivdo  ai  d-i  ^XX30  lexl^o 

;   I  vitxjooo  s^fittl  -^XiSD  1>1j;oo  ^i»-^'(-X  ^(?£  ^scfouoQ  no  XXsE  \ilO  SO^  moofi 

'■j:.ii  lo  iTisIc  ©i£d-  lo  Sizq  ©xlvl  no  snflQ^JifjybfefiX  ^o  •:^a;^eXfii  lo  aoe£9i 

eVBd  fcXKOO  etBO  aiid^  ^.».x{c^  X«''>^  sXtfiaeoQ   e>no  xSsio  asw  9i9i(T     .;^iifOO 

i?doooO  no  XleP.  -^^iO  SOf  aooH  10I  XX30  XJBi^d-  9iri;t  no  nead  x-i'i9<30i<l 

r.ooH  oii^  no  fcsXXfiO  fens  b9d0r>©i  e/jw  iJt  &^i  enw  ^tf-tU  £ai»  ^0■^ox  ^^ 

£«n£  ^0-t'^X  ,8*i  T[eK:ioJ-50  lo  auoai®&1n  arict  no  XXso  XXj3ii  x^tO  qX^ 

♦  IXisli  x^^  SO^  ffiOoH  nf   ^^tfX  ,^  lodoJ-DO  no  X/Ji'T^^  10I  bscs^e^s 

"^tf  bsffiisXo  ^Jon  aX  il  fcRs  5eaalL.cs  60.3  beXXfio  oa  ;^oa  eavsr  ;?i  d^x/Q 

^ZBW  iJ:  istl:i^   ilXcTnlaXq 

soofiOijaqqa  eil;t  10I  llld^nliiXq  x^  banello  noi:;^is£!i>X(ixe  xXno  &dT 

^0^9X   5^  i©do;toO  10I  XXeo  XXsII  x^i'*^  ^-0^  ^noofl  srlcf  no  »aso  «Xfl;t  lo 

edi  ^O-P^^X  ^^ecfBied'qoCt  ni  9atSmio&  iadS  xv^d  xe^i^oJ'^a  lo  iodS  zl 

*««  a3W  asjso  o£Ur  ;l«fl;t  BiXd  isa-xolni  XXaH  xitO  SO^  ciooii  nl  ^fieXo 

beJnoqix/q  aJLtlT     ♦Booi;^niioo  ;tari;r  xil  ^O^^l  ^^  •I9d6;r&0  no  XBli;t  10I 

ia  baa  &n&isl&aooal  x-t^'-Wne  cX  xloXiiw   ^2ii'->Xo  snJ-  lo  iaBEi&iB:t2 

edi  lo  90l:tei/1  IsXriO  sdi  lo  isf-to  iJonoX^liieflignolfi  ©rf:f  ASlvi  BonBtin"^ 
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Munlolpal  court,  must  be  entirely  disregarded^ 

The  appearance  of  this  case  on  the  trial  call  for  Rooa  902 
City  Hall  on  October  29,  1940,  was  clearly  due  to  the  misprision 
Of  the  Clerk  of  the  court  in  that  he  bad  no  authority  to  plaoe 
it  on  said  call  and  it  has  been  repeatedly  b^ld  that  misprision 
of  a  clerk  cf  a  ccort  under  circumstances  such  as  appear  here  fur- 
nishes sufficient  ground  for  the  allowance  of  a  motion  in  the 
nature  of  a  writ  of  error  coram  nobli^  to  vacate  a  Judgment  at  a 
term  subsequent  to  its  entry,  (Brady  v«  V/ashington  Insurance  :o... 
82  111.  App*  380f  Rosenthal  v>  Wald.  252  111.  App.  383.)  T^ 
misprision  of  the  clerk  here  shown  was  such  an  error  cf  fact, 
which,  if  known  to  the  court,  would  have  precluded  th^  entry  of 
the  judgment  herein.  It  is  certain  ^hat  if  Judge  Green,  who 
entered  the  judgment,  bar"  known  that  this  case  was  improperly 
and  without  authority  on  his  trial  ''.all  on  October  29,  1940,  he 
would  not  have  entered  said  judgm'^nt. 

Plaintiff  contends  that  the  motion  to  vacate  the  judgaent 
should  have  been  presented  to  Judge  Green,  who  entered  same* 
It  is  true  that  the  motion  to  vncate  should  have  been  presented 
to  Judge  Green,  but  since  it  was  not  and  was  presented  to  Judge 
Hermes,  the  then  acting  Chief  Justice  of  the  Municipal  court, 
and  plaintiff's  attorney  participated  in  all  of  the  proceedings 
before  Judge  Hermes  without  objection,  plaintiff  will  not  be 
permitted  to  object  to  such  proceedings  for  the  first  time  in 
this  court. 

Other  points  have  been  urged  and  considered  but  In  the  view 

we  take  of  this  cause  we  deem  further  discussion  unnecessary. 

For  the  reasons  stated  herein  the  order  of  the  Municipal 
court  la  affirmed. 

ORDER  AFFIRMED* 

Seanlan,  P.  J«,  and  Friend,  J,,  concur. 
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LOUISE  M,  ZIEBELL,  1  /t/"^    d 

Appellee,         )         ^ 

'   APPEAL  FROM  CIRCUIT  COURT, 


:6 


TOWN  OP  BREMEN,  a  corporation. 
Appellant, 


COOK  COUHTT, 

aio  x.ii.  266 


MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT, 

This  Is  an  action  at  law  brought  by  plaintiff,  Louise  M. 
Ziebellj  against  defendant.  Town  of  Bremen,  a  quasi  municipal 
corporation,  to  recover  upon  a  tax  anticipation  warrant  and  a 
township  note.  Defendant's  motion  to  dismiss  plaintiff's 
amended  complaint  was  overruled  and,  defendant  electing  to 
abide  by  its  motion  to  dismiss,  judgment  was  entered  against 
it  for  $1,453.  This  appeal  seeks  to  reverse  the  Judgment, 

Plaintiff's  amended  complaint  consists  of  two  counts, 
the  first  of  which  alleged  substantially  that  December  29, 
1938,  the  township  sold  and  the  plaintiff  purchased  a  tax 
anticipation  warrant  issued  by  said  township  for  $500 j  and 
that  said  warrant  contains  the  following  provisions: 

"Principal  hereof  and  interest  hereon  will  be  paid  in 
lawful  money  of  the  United  States  of  America  from  the  proceeds 
of  taxes,  when  received,  heretofore  levied  upon  all  the  taxable 
property  in  said  township  for  the  year  1937  for  the  relief  and 
support  of  poor  and  indigent  persons  lawfully  resident  v. i thin 
said  Township. 

"This  warrant  is  issued  in  anticipation  of  taxes  so  levied 
for  the  year  1937  to  provide  a  fund  to  meet  and  defray  the 
necessary  expenses  of  said  Township  for  the  relief  and  support 
of  poor  and  indigent  persons  lawfully  resident  within  said  Town- 
ship, and  is  payable,  both  principal  and  interest,  in  the 
numerical  order  of  its  issuance,  solely  from  said  taxes  when 
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collectody  which  taxes  are  herby  assigned  azid  pledged  to  th« 
payment  of  this  warrant  and  all  warrants  Issued  against  and  la 
anticipation  of  such  taxes ^  the  total  of  which  warrants  so 
issued  does  not  exceed  serenty-flve  per  3^nt  ♦*  of  the  tax  lery 
made  therefor  and  shall  be  received  by  any  collector  of  taxes  in 
payment  of  the  taxes  against  which  It  Is  Issued," 

The  coiaplaint  further  alleged  that  "the  tax  levied  by  said 
Township  for  the  year  1937  for  the  relief  and  support  of  poor  and 
indigent  persons  lawfully  resident  within  said  Township  was 
Fifteen  Thousand  Dollars;  ***  the  total  of  all  tax  warrants 
issued  against  said  levy  did  not  exceed  Thirty-five  Hundred 
Dollars  ***j  the  total  of  taxes  collected  on  said  levy  was  over 
Eight  Thousand  Dollars  ***j"that  "all  of  the  taxes  collected 
under  said  levy  were  by  the  Board  of  Auditors  of  said  Township 
used  in  paying  legltlsate  and  legal  claims  against  said  Township 
and  that  none  of  said  Tax  Warrants  were  paid  nor  was  any  notice 
published  or  otherwise  given  to  the  holders  of  said  Warrants  (plain- 
tiff being  one  of  said  holders  as  was  then  well  known  to  the  offi- 
cials of  said  Township)  that  mcoiey  was  available  for  the  payaent 
of  said  warrants  or  any  of  themi"  and  that  there  is  due  plaintiff 
froa  defendant  upon  said  Warrant  the  sua  of  $500, 

The  second  count  of  the  complaint  alleged  that  on  August  5^ 

1940,  the  Board  of  Au4itors  of  the  Township  of  Breaen  adopted  the 

following  resolution: 

"'•Whereas  it  appears  that  the  Supervisor  of  the  Town  of 
Bremen  has  used  the  amount  of  Eight  Hundred  Sixty  Dollars  *** 
collected  for  and  belonging  to  the  bond  fund,  and  in  consequence 
thereof  the  Town  can  not  pay  the  Interest  now  due  on  said  bonds, 

"Therefore  be  it  and  it  is  hereby  resolved  by  the  Board 
of  Town  Auditors  in  special  meeting  assembled  that  the 
Supervisor  and  Clerk  of  this  town  be  and  they  are  hereby 
authorized  to  borrow  the  sum  of  Hiight  Hundred  Sixty  Dollars 
♦*♦  to  be  used  in  paying  said  interest  and  they  are  further 
hereby  authorized  to  repay  said  loan  virith  5%  interest  frca 
the  second  installment  of  the  I939  taxes," 


nl  iaie  j^  uvi-ii^w  lis  bna  iOMHimf  9,ldS  to  cfnearcBo 

'"    —    "^       V  '£?.q  - -^ ''■    ■ —    -'-^'~   z&ob  Jb9if$«l 

.;■..    •'  -o;    1o   tioqgwe  fcfls  tslI^'-T  '■    "^."^^X  i««"t  aril  lol  f^.^-i^n^-QT 

;■     ;:•:.••;;  -o"  bi^ss  KJtrfcfJt^  j£[-^L'ia?j':  xllu^fel  aaoe'ftKi  :ftt©3t&at 

aicis-i^^j^'  X&:}  LIb  to  larTc  •"•**^   jaifilXoO  JfeasecodT  xt9«tlW 

rtevo  3SW  ^v©X  Bias  no  ftscfo^IXos  esxiKt  1:0  Is^oi'  add   |***  trtBlIoQ 
fcg.S-oQlI  tsff.t"l**»  nielLoQ  buaBmdT  Crisis 

qJUiaimol  J^I»...  ;Xtiis..  'io  fcisofi  ®ri;t  x^J  ^^^^  -^.vel  fclaa  lafjxm 

qlflertw©''    '  •  UilB^a  siclaXo  XfigftX  !)Rb  ©dx^itls^X  aoJtX^  «X  ^®«» 

soliofl  "O^^  ^■^^  ion  £5lHc.f  Q'iow  sd-nBii.*:*^  xr.T  Mse  1o  enoa  Jiirf^  fcn« 

•^tti^Iq)  atHB^isli  M  t^bloti  stLi  oS  «®vl:s  »alw^?!ri;to  to  fes^felXcfiKi 

-illo  's^it  o:f  tvmnsi  Ilew-  it&ffj-  a^w  bb  S'isfcXod  feise  lo  %flo  snX*»d  Itti 

•I:^  Jb9tqoJb«  a^mmtti  1©  qlrfemro'^  «^:t  lo  eicc^UMrA  lo  fc-xiioa"  ©ricT  ^0>^X 

:xK)i.1uXt)6»rf  scHr-ffoXXol 

■  ■   '  '  '. 


moil  dee^ecfcl  S?c  ridlw  asoX  btAK  XBqi'i  o;t  6>» 


It  was  further  alleged  that  In  compliance  with  said  resolu- 
tion the  supervisor  and  clerk  of  said  township  borrowed  $860  from 
plaintiff  and  executed  and  delivered  to  her  a  note  in  that  amount | 
that  the  money  so  borrowed  from  plaintiff  by  the  township  was 
used  by  it  in  paying  the  Interest  on  the  bonds  mentioned  in  the 
foregoing  resolution;  that  no  part  of  said  note  has  been  paid; 
and  that  there  is  still  due  plaintiff  on  same  $860  plus  interest. 

The  complaint  concluded  with  a  prayer  that  judgment  be 
entered  in  favor  of  plaintiff  and  against  defendant  for  $1,43*.70 
plus  interest  on  the  obligations  set  forth  In  counts  one  and  two 
of  said  complaint. 

Defendant's  written  motion  to  dismiss  plaintiff's  complaint 
averred  inter  alia  that  "said  amended  complaint  in  Count  1  fails 
to  state  a  cause  of  action  against  this  defendant,  the  Town  of 
Bremen,  a  quaslHUunicipai  corporation}"  and  that  "the  defendant, 
the  Town  of  Bremen,  could  not  legally  issue  a  note  in  the  nature 
of  that  sued  upon  in  Count  11  of  the  amended  complaint  upon  which 
it  could  incur  any  liability  or  Indebtedness,  either  actually  or 
contingent," 

Defendant  contends  (1)  that  "a  municipality  is  not  indebted 
as  a  result  of  issuing  tax  anticipation  warrants  and  (2)  that  a 
municipality  does  not  have  the  power  to  borrow  money  and  issue 
commercial  paper  and,  therefore,  plaintiff's  amended  complaint 
failed  to  state  any  causes  of  action," 

Plaintiff's  theory  is  that  in  equity  and  good  conscience 
the  defendant  township  should  not  be  permitted  to  retain  moneys 
which  she  paid  or  lent  to  it  and  that  she  is  entitled  to  recover 
same. 

It  is  admitted  that  defendant  received  $500  frcai  plaintiff 
in  payment  of  a  tax  anticipation  warrant  as  charged  in  the  first 
count  of  the  complaint  and  that  the  township  received  $S60  froi 
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her  by  way  of  a  loan  as  charged  In  the  second  count  of  tha 

complaint. 

In  so  far  as  the  first  count  of  the  complaint  Is  concerned 

it  has  been  repeatedly  held  that  tax  anticipation  warrants  do  not 

impose  any  obligation  upon  the  taxing  body  to  pay  saae  to  the 

purchasers  or  holders  thereof,  (Dimond  ▼.  Commissioner  of  Highf 

mXS,   366  111.  5033  Leviton  v.  Board  of  Education^  374  111.  594-; 

Berman  v.  Board  of  iSducationy  360  111.  535;  City  of  Springfield 

V.  gdy^r<J^Pj  84  111.  6265  Law  V.  People^  87  111.  385}  Foller  v. 

Heat^^  89  IIU   2961  Schulenburg  &  Boeckler  Lumber  Co.  v.  S.  St, 

hSaX^,   63  111.  App,  214;  Booth  v.  Opely  244  111.  317;  People  v. 

^e3-soa,  344  111,  46;  People  y>  ^^mJllton»  366  111.  455;  People 

V.  Hayes^  365  HI.  318;  PeopJ,^  ^«;g"?PP  \SF^^^^^   ^°^t"*  368 

People  v>  Wabash  R»,  Co.y  ^bii   111.  4Q8; 
111.  469 i/  People  V.   Axelrod^  373  HI.  446;  People  v.  M.   Born 

&_Co,,  373  111.  490.) 

In  Leviton  v.  Board  of  Education,  supra,  the  court  said 
at  p.  598: 

"A  tax   anticipation  warrant  is  simply  an  assignment  of 
tax  money  which  directs  the  treasurer  to  pay  the  holder.  In 
the  alternative,  it  can  be  presented  to  the  tax  collector  in 
full  discharge  of  taxes,  V/e  have  repeatedly  held  no  debt  is 
created  by  an  anticipation  warrant,  and  after  delivery  there 
is  no  future  obligation  upon  it.  either  absolute  or  contingent, 
to  pay  out  of  anything  except  the  levy  anticipated,  when 
collected." 

In  Dimond  v.  Ccamnissioner  of  Highways >  aiECS.*  the  court 

stated  at  p»  5^6: 

"When  the  warrant  is  issued  and  accepted  or  sold,  the 
transaction  is  closed  on  the  part  of  the  municipality,  leaving 
no  future  obligation  upon  it,  either  absolute  or  contingent, 
whereby  its  debt  may  be  increased.  The  holder  of  such  ??arrant 
must  look  to  the  specific  fund  set  apart  for  its  payment.  We 
pointed  out  that,  under  section  9  of  article  9  of  the  co&- 
stitution,  all  taxation  by  municipal  corporations  must  be  for 
corporate  purposes,  and  that  bonds  purporting  to  be  a  general 
obligation  of  the  municipality  and  issued  in  payment  of 
anticipation  warrants,  are  not  for  a  corporate  purpose  and 
are  therefore  invalid.  It  follows  that  a  Judgment  on  such  a 
warrant,  the  payment  of  which  could  be  exacted  from  general 

funds,  falls  within  the  same  category." 
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In  Beraan  v.  Board  of  Bducatloiif   supra ^   the  court  held 
at  pp.  539,  5*0: 

"Such  warrants  do  not  constitute,  and  cannot  be  construaA 
as  constituting,  any  promise  of  payment,  either  express  or 
implied,  on  the  part  of  the  taxing  body  issuing  them,  but  the 
holder  thereof  »inust  rely  solely  upon  the  ability  and  fidelity 
of  the  revenue  officers  in  the  collection  and  payment  of  the 
money  mentioned  in  the  warrants,'  ^«-^^  The  legal  effect  of  the 
transaction  is  that  the  person  receiving  such  warrant  discharge* 
the  corporation  from  all  liability  on  account  of  the  service  or 
obligation  for  which  it  was  drawn*  ■*^*   The  transaction  is 
similar  to  that  of  a  bank  selling  a  note  •without  recourse,* 
The  holders  of  tax  anticipation  warrants  must  look  to  the 
specific  fund  set  apart  for  the  payment  of  their  warrants,  as 
the  cases  above  cited  are  authority  that  tax  anticipation 
warrants  are  not  contracts  and  the  municipality  is  not  indebted 
as  a  result  of  their  issuance," 

In  City  of  Springfield  v.  Edwards.  ?upra,  after  stating 
that  a  municipality  already  indebted  beyond  the  constitutional 
limitation  cannot  lawfully  incur  any  new  debt  or  liability  but 
that  a  city  so  situated  may,  to  defray  current  expenses, 
anticipate  the  collection  of  taxes  already  levied,  provided 
that  the  mode  of  appropriating  or  setting  apart  for  that  pur- 
pose a  part  of  the  taxes  be  such  as  tc  impose  no  liability  upon 
the  city,  the  court  enunciated  the  rule  applicable  to  tax 
anticipation  warrants  at  pp,  633*  634: 

"When  the  appropriation  is  made  and  the  warrant  or  order 
on  the  treasury  for  its  payment  is  Issued  and  accepted,  the 
transaction  is  closed  on  the  part  of  the  corporation  -  leaving 
no  future  obligation,  either  absolute  or  contingent,  upon  it, 
whereby  its  debt  inay  be  increased,  ^<^<*  If  the  making  of  the 
appropriation  and  Issuing  and  accepting  a  warrant  for  its  pay- 
ment does  not  have  the  effect  of  relieving  the  corporation  of 
all  liability,  or,  in  other  words,  if  it  incurs  any  liability 
thereby,  it  must  manifestly  incur,  either  absolutely  or  con- 
tingently, a  debt, 

"IVhere  a  warrant  or  order,  payable  froai  a  specific 
appropriation  of  a  tax  levied  but  not  yet  collected,  is 
accepted  in  exchange  for  services  rendered  or  to  be  rendered, 
or  for  materials  furnished  or  to  be  furnished,  so  that  there 
is,  in  fact,  but  the  exchange  of  one  thing  for  another,  the 
duty  remains  for  the  proper  officers  to  collect  and  pay  over 
the  tax  in  accordance  with  the  appropriation  -  but,  obviously, 
for  any  failure  in  that  regard,  the  remedy  must  be  against  the 
officers  and  not  against  the  corporation,  for,  otherwise,  a 
contingent  debt  would,  in  this  way,  be  incurred  by  the 
corporation," 

It  clearly  appears  from  the  foregoing  authorities  that 
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tax  anticipation  warrants  £.re  not  debts  and  do  not  represent 
direct  l-^gal  obligations  of  the  municipality  issuing  them. 
Therefore  the  Township  of  Bremen  did  not  become  indebted  to 
plaintiff  by  reason  of  its  issuance  and  sale  to  her  of  the  tax 
anticipation  warrant  in  question.  Because  of  the  failure  of 
the  proper  officers  of  Bremen  to  pay  plaintiff's  tax  anticipation 
warrant,  her  remedy,  if  any,  is  against  such  officers  euad  their 
sureties  rather  than  the  Township  of  Bremen, 

As  to  the  second  count  of  the  complaint,  defendant  contendi 
that  it  had  no  power  to  borrow  the  money  from  and  to  issue  the 
note  to  plaintiff  and  that,  therefore,  it  is  not  liable  for  the 
payment  of  same.  Thus  the  question  presented  under  this  count 
is  whether  the  defendant  township  could  legally  issue  a  note  of 
the  nature  of  that  delivered  to  plaintiff,  upon  which  it  could 
Incur  any  liability  or  Indebtedness. 

Municipalities  can  only  exercise  such  powers  as  are  con- 
ferred upon  them  by  their  charters.  (Merchants  Trust  Company  v. 
Chicago,  264  111.  76;  Stripe  v.  City  of  ./aukegan^  2^4-  111.  App, 
74-.)  The  power  to  borrow  money  and  create  indebtedness  is  not 
an  incident  of  local  municipal  governments,  (Law  v.  People ^  87 
111.  385;  CoQuard  v.  Village  of  Oauawkaj.  I92  111,  35?;  M«»T»f>h|an^«; 
Trust  Company  v.  Chicago,  supp^;   Kewltt  v.  Normal  School  District^ 
94  111.  528;  Randolph  v.  Town  of  Bernadotte^  243  HI.  'PP.  58l.) 

In  Law  V.  People ,  supra j.  the  court  said  at  p,  394: 

"The  law  is,  and  all  persons  are  presumed  to  know  it,  that 
municipal  bodies  can  only  exercise  such  powers  as  are  conferred 
upon  them  by  their  charters,  and  all  persons  dealing  with  them 
must  SCO  that  the  body  has  power  to  perform  the  proposed  act. 
Such  corporations  are  created  for  governmental  and  not  for 
cofflLercial  purposes.  Hence  power  to  borrow  money  or  create  in- 
debtedness is  not  an  incident  to  such  local  governments,  and  the 
power  cannot  be  exercised  unless  it  is  conferred  by  their  charter, 
and  no  one  has  the  right  to  presume  the  existence  of  such  a  power, 
ajid  persons  proposing  to  loan  money  to  these  bodies  must  see 

that  the  power  exists," 

In  Hewitt  V.  Normal  School  District),  supra ^  the  court  used 
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the  following  language  at  p.  531 « 

"Municipal  corporations  are  not  usually  endowed  with 
power  to  enter  into  traffic  or  general  business,  and  are  only 
created  as  auxiliaries  to  the  government  in  carrying  into 
effect  some  special  governmental  policy,  or  to  aid  in  preserving 
the  order  and  in  promoting  the  well  boing  of  the  locality  over 
which  their  authority  extends,  '"here  a  corporation  is  created 
for  business  purposes,  all  persons  may  presume  such  bodies- 
when  issuing  their  paper,  are  acting  within  the  scope  of  their 
power.  Not  so  with  municipalities.  Being  created  for  govern- 
mental purposes,  the  borrowing  of  money,  the  purchase  of  property 
on  time,  and  the  giving  of  commercial  paper,  are  not  inherent,  or 
even  powers  usually  conferred;  and  unlesii  endowed  with  such 
power  in  their  charters,  they  hare  no  authority  to  make  and 
place  on  the  market  such  pap--r,  and  persons  dealing  in  it  must 
see  that  the  power  exists.  This  has  long  been  the  rule  of  this 
oovirt.     Board  of  Sur>er  visors  v.  Far  well).  25  111.  l8lj  Clark  v. 
Hancock  County.  27  111,  305] Marshall  County  v.  Cook^  ^»  111. 
^J  Wiley  V.  oilliman.  62  111.  I7OJ  Harding  v.  Rockford.  R.  I. 
&  St.  L.  R>  R.  Co. J  65  Ill>  9OJ  Mc?jhorter  V.  People.  6?  111.  290; 
Town  of  Big  Gove  Grove  v.  WellSj  65  111,  263* " 

There  is  no  statute  of  this  state  which  conferred  upon  the 
defendant  township  the  power  and  authority  to  make  a  loan  from 
plaintiff  under  the  circumstances  shown  here  or  to  give  her  a 
valid  note  evidencing  same, 

^hile  we  regret  plaintiff »s  unfortunate  predicament,  we 
are  impelled  to  hold  that  under  the  established  law  of  this  state 
she  is  not  entitled  to  recover  under  either  count  of  her  amended 
complaint. 

The  judgment  of  the  Circuit  court  is  reversed  tnd  judgment 

is  entered  here  in  favor  of  defendant  and  against  plaintiff, 

JUDGMEIT  H-XiRSED  AND  JUDGMESt'  H^RS 
IS  FAVOR  OF  DEFEHBANT  AND  AGAINST 
PLAINTIFF. 

Scanlan,  P,  J,,  and  Friend,  J^,  concurs^ 
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BERTHA  HESS,  SEOEL  HESS,  LAURA  RINOER,  ) 

LOTTA  RINGER,  PHILIP  E.  RINGER  and  ) 

SOPHIA  G,  LEDERER,  ) 

Appelleee,  )   APPEAL  FROM 

▼,  )    CIRCUIT  COURT, 


ACiUITANiA  APARTlffiNTS  COMPANY,  a  COr-      )     COOK  COUNTY, 
poration,  BURTON  SMITH,  M,  EDWARD  SMITH,  ) 
HOWAPID  D,  MOSES,  a!;OROE  CAIN,  AARON      ) 
COLNON,  STUART  COLNON,  JOHN  E.  COLNON  &   ) 

CO.,  INC.,  a  corporation,  and  FORT  DCAR^  )  \ 

BORN  MORTGAGE  COMPANY,  a  corporation,    filQTA   O  (Kl 
Appellants.         dl  X  O  X  .rl«  ^  \J   • 

MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  defendants  have  appealed  from  an  order  entered 
November  24,  1941,  granting  the  motion  of  plaintiffs  for  an 
interlocutory  injunction  restraining  thea  pending  the  suit  from 
executing  a  mortgage  on  all  the  property  of  the  corporation  for 
the  sum  of  |166,000,  The  hill  was  filed  October  25,  1941.  Plain- 
tiffs show  that  they  are  the  holders  of  100  shares  of  the  common 
stock  of  the  Aqultanla  Apartments  Company,  an  Illinoie  corpora- 
tion* They  sue  for  themselves  and  other  stockholders.  As  of 
April  30,  1940,  and  at  present  the  total  stock  of  the  corporation 
consists  of  9,750  common  shares.  The  principal  asset  of  the 
corporation  is  an  apartment  building  of  82  apartments  situated 
at  5000  North  Marine  Drive  in  Chicago.  The  present  directors 
are  defendants,  M,  Edward  Smith  (who  is  also  president).  Burton 
Smith  (who  is  also  secretary)  and  attorney  Howard  D,  Moses.   In 
1938,  2,230  shares  of  the  stock  were  purchased  from  owners  at 
about  60ji  of  Its  book  value,  and  a  substantial  part  of  these 
shares  were  transferred  on  the  books  into  the  names  of  the  two 
Smiths  and  defendant  Aaron  Colnon,   The  two  Smiths  and  Aaron 
Colnon  are  alleged  to  also  be  officers  or  employees  of  the  Fort 
Dearborn  Mortgage  Company,  from  whom  it  is  proposed  to  negotiate 
the  mortgage.   The  purchasers,  it  is  alleged,  did  not  purchase 
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in  their  own  behalf  hut  as  nomlneee  of  defendants  Aaz>on  Colnon, 
Stuart  Colnon,  John  £«  Colnon  &  Co, ,  Ino. ,  or  a  eyndioate  or 
oox*poratlon  with  vhioh  the  Colnone  were  associated. 

The  hill  ohargea  that  the  purchasers  of  this  stock 
formulated  a  plan  to  secure  control  of  the  Aquitanla  corporation 
by  acquiring  enough  stock  to  enable  them  to  elect  all  the  direc- 
tors and  officers  of  the  company*   To  that  end  they  have  acquired 
1,853  more  shares  of  stock  so  that  at  the  time  of  the  filing  of 
the  bill  they  held  3,463  shares  out  of  the  total  9,750  shares 
which  constituted  the  capital  stock  of  the  Aquitanla  corporation* 
(^Bincf  the  original  acquisition  of  the  shares  by  defend- 
ailt8^/the  net  income  of  the  Aquitanla  corporation  has  been  about 
#&0,000  after  payment  of  expenses.   The  complaint  says  for  the 
purpose  of  depressing  the  price  of  the  stock  of  the  corporation 
(more  of  idilch  they  wish  to  acauire)  defendants  have  expended 
an  amount  in  excess  of  the  income  of  the  corporation  tor   reha- 
bilitation; that  a  substantial  amount  of  this  rehabilitation  was 
not  required  and  could  have  been  deferred.   There  ie  an  existing 
mortgage  on  which  there  is  a  balance  unpaid  of  ^110,750,  payable 
semi-annually  at  the  rate  of  $7,000  per  year,  with  a  final  matixr- 
ity  of  #78,260  on  October  SO,  1947,   The  earned  surplus  of  the 
corporation  on  April  30,  1941,  was  ^16,444,69.   On  September  17, 
1941,  the  directors  suggested  the  proposal  to  negotiate  a  new 
first  mortgage  loan  of  *165,00O,   September  23,  notice  of  a  special 
meeting  of  the  stockholders  was  sent  out,  at  which  approval  of 
the  plan  would  be  requested,  A  copy  of  this  notice  is  attached 
to  the  complaint.  Pending  the  suit,  the  court  permitted  the 
meeting  of  the  stockholders  to  be  held,  and  more  than  two-thirds 
of  the  shares  were  voted  in  favor  of  the  loan.   It  ie  proposed 
the  new  mortgage  shall  be  issued  through  the  Fort  Dearborn 

Mortgage  Company,  or  some  principal  for  whom  it  is  agent  or 
broker.   The  two  3mlthe  are  asBoclated  with  both  ttie  Aoultania 
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and  the  Fort  Dearborn  corporations  and  stand  In  a  fiduciary  re- 
lationship to  each  of  them. 

Prior  to  April  1,  1940,  the  combined  salaries  of  officers 
of  the  Aquitanla  corporation  did  not  exceed  »1,000  per  year. 
On  that  date  these  defendant  directors  increased  the  salaries 
of  these  officers  to  ^3,000  per  year,  and  it  ie  averred  the  sala- 
ries are  in  excess  of  a  reasonable  value  of  any  services  rendered. 
The  complaint  also  charges  that  benefit  from  this  increase  in 
salaries  inured  to  the  principals  of  the  Smiths  and  Cain,  by  which 
they  proflt«  At  the  same  time  the  defendant  directors  voted  to 
retain  Mr»  Moses  as  attorney  for  |600  per  year*  The  bill  chaises 
this  is  excessive* 

In  1937,  John  E,  Colnon  &  Co.,  Inc,  was  employed  to 
rent  and  manage  the  building,  receiving  a  compensation  of  3-1/2;* 
of  the  gross  rentals*   After  the  purchase  of  this  stock  this 
compensation  was  increased  to  4^,  which  the  bill  says  1b  more 
than  other  reliable  firms  charge  for  such  services.   In  addition 
an  en5)loyee  of  John  E.  Colnon  &  Co,  is  given  his  rent  free  in  the 
building*   The  bill  says  that  John  E*  Colnon  &  Co.  has  made  ex- 
cessive espendltures  and  received  commissions  to  which  it  ie  not 
entitled;  that  it  has  not  performed  its  services  for  the  benefit 
of  the  Aquitanla  Apartments  Company  but  has  caused  funds  to  be 
Improperly  expended  or  made  excessive  expenditures  or  earned 
commissions  to  which  it  was  not  lawfully  entitled. 

In  their  letter  to  the  stoclJiolders,  dated  Septemb 
1941,  (which  appears  as  Exhibit  A  of  the  bill  and  is  signed 
president  of  the  corporation)  it  is  stated  that  the  dlrectr 
aware  that  the  stockholders  have  been  disappointed  in  not 
dividends  since  the  organization  of  the  company  in  1936; 
payment  of  dividends  does  not  seem  probable  for  some  time 
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'^^'      the  dlreotore  hare  decided  that  etockhold«re  \iho   so  wieh  should 
*S9t  have  a  ohanoe  to  dispose  of  their  stock,  and  that  upon  ooapletloa 

[.<>j-!ii  Qf  thlB   refinancing  arrangement  an  offer  to  retire  a  limited 

^'^  number  of  shares  would  he  sent  to  all  the  stockholders.   The 
letter  states  that  the  proceeds  would  be  used  to  retire  the 
present  loan  of  $114,250,  to  rehabilitate  the  lobby  at  a  cost  of 
115,000,  to  add  130,000  to  current  working  capital  and  to  retire 
and  cancel  shares  of  the  capital  stock  of  the  coopany  In  accord* 
anoe  with  an  offer  to  be  made  at  a  subsequent  date, 
A        Some  of  defendants  filed  an  answer  to  plaintiffs  motion 
/   for  an  Injunotlon,  some  made  a  motion  to  strike  or  deny  plaln- 

/    tiffs  motion.   They  also  filed  separate  motions  to  dismiss  the 

I    suit  because  the  oomplalnt  did  not  state  a  cause  of  action.   The 
Court  aftejrwards  on  November  84,  1941,  entered  the  order  from 
ii^ioh  this  appeal  is  taken. 

Defendants  contend  that  the  issuance  of  an  injunction 
under  the  faets  stated  in  the  bill  of  complaint  is  an  unwarranted 
interference  Iqr  the  court  with  the  internal  management  of  a  cor- 
poration, and  they  eite  a  large  number  of  well  known  caeee,  as 
MoQuillen  V,  National  Cash  Register  Co. .  27  Fed,  Supp,  639,  647, 
where  it  ie  said  it  is  not  the  function  of  a  court  to  substitute 
its  Judgment  for  that  of  persons  lawfully  in  control  of  a  corpor- 
ation. People  ex  rel,  Barrett  v,  Shurtleff,  355  111.  248,  262; 
Coquard  v,  Nat'l.  Linseed  Oil  Co..  171  111,  480,  486;  and  Wri 
V,  Heublein.  2?8  Fed,  521,   There  is  no  doubt  about  this  ge 
rule.  However,  the  rule  ie  not  intended  to  place  a  minori- 
the  mercy  of  a  majority  who  deal  unfairly  with  them.   On  t* 
contrary,  the  officers  and  directors  of  s  corporation  are 
for  all  the  stockholders  and  have  no  right  to  act  either 
or  oppressively,  and  the  powers  of  a  court  of  equity  wil? 
used  to  prevent  such  acts  on  th»  part  of  those  who  may  b 
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eontrol  of  the  Internal  management  of  a  corporation* 

The  oomplaint  ie  duly  verified  and  the  motion  to  etrlke 
admltfl  well  pleaded  facts  averred  In  the  oomplaint  to  be  true. 
It  Is  Bald  that  the  bill  does  not  uee  the  word  "fraud*  In  con- 
nection with  Its  charges.   The  use  of  that  word,  however,  would 
be  a  mere  epithet.   The  question  Is  whether  the  facts  stated 
would,  as  a  matter  of  law,  If  true,  amount  to  a  fraud.   The  bill 
doee  charge  a  plan  and  purpose  on  the  part  of  these  defendant* 
to  secure  for  themselves  benefits  to  which  they  are  not  entitled. 
It  charges  an  attempt  to  manipulate  the  price  of  the  stock  of  the 
corporation  In  such  a  way  as  to  enable  the  defendants  to  secure 
it  for  much  less  than  It  Is  worth,  and  to  that  end  It  charges 
a  refusal  to  pay  dividends,  the  uee  of  the  funds  of  the  corporation 
for  unnecessary  expenses,  and  It  alleges  that  the  plan  to  make 
this  loan  Is  a  device  of  these  persons  to  the  same  end.   There 
Is  no  denial  of  the  allegation  that  the  salary  of  officers  has 
been  tripled  and  that  there  Is  no  benefit  to  the  corporation  from 
the  Increased  salaries.   The  facts  stated.  If  true,  are  such  that 
any  right  thinking  person  would  say  that  the  conduct  described 
ought  not  to  be  approved.   The  facts  averred  show  that  the  plan 
to  borrow  money  on  the  assets  of  the  corporation  to  retire  a  part 
of  the  capital  stock  would  have  the  effect  of  giving  to  these 
particular  defendants  the  entire  control  of  the  corporation.   The 
purchase  by  a  corporation  of  Its  shares  of  stock  has  not  be^n 
considered  by  the  courts  of  this  state  as  necessarily  Improper, 
but  courts  everywhere  have  recognized  that  such  pux-'chase  may  be 


made  In  such  a  way  as  to  bring  llnconsolonable'  results.   The 
subject  Is  considered  In  the  case  of  Brown  v.  Fire  Insurance  Co. 

of  Chicago.  266  111.  App.  393,  cited  In  the  briefs.  ,ve  there 
stated  that  the  courts  of  this  state  "are  committed  generally 
to  the  rule  that  a  corporation  may,  in  the  absence  of  charter 
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or  statutory  reetrlotlone,  purchase  its  ovn  stock,  provided  It 

acts  In  good  faith  and  Is  neither  insolvent  or  In  proces?  of 

dissolution,  and  provided  such  purchase  is  not  prejudicial  to 

the  rights  of  its  creditors  or  stockholders".  We  also  there 

called  attention  to  the  fact  that  in  England  and  in  many  of  the 

states  such  action  is  illegal  under  all  circumstances  and  not 

permitted.  This  subject  is  now  controlled  in  this  state  by 

statute.   Section  157,6  of  the  G-eneral  Corporation  Act,  Chapter 

32  of  the  Ill»  Rev.  Stat,  1941,  provides: 

"A  corporation  shall  have  power  to  purchase, 
take,  receive,  or  otherwise  acquire,  hold,  own, 
pledge,  transfer,  or  otherwise  dispose  of  its 
own  shares,  provided  that  it  shall  not  purchase, 
either  directly  or  indirectly,  its  own  shares 
when  its  net  assets  are  less  than  the  sum  of  its 
stated  capital,  its  paid-in- aurplue,  any  surplus 
arising  from  unrealised  appreciation  in  value  or 
revaluation  of  its  assets  and  any  surplus  arising 
from  surrender  to  the  corporation  of  any  of  its 
shares,  or  when  by  so  doing  Its  net  assets  would 
be  reduced  below  such  sum,  •• 

In  the  Illinois  Business  Corporation  Act  Annotated, 

§  6,  page  59,  the  language  of  the  statute  is  explained  as 

follows : 

"The  general  rule  established  in  this  section  Is 
equivalent  in  most  cases  to  the  rule  that  pur- 
chases of  a  corporation's  own  shares  may  be  made 
only  'out  of  earned  sui^lus.  Because  of  the 
difficulty  in  forming  an  adequate  definition  of 
♦earned  surplus'  the  rule  was  stated  indirectly 
forbidding  purchases  'out  of  stated  capital  and 
various  types  of  surplus  other  than  earned  surplus," 

In  this  case  the  complaint  states  that  the  earned  surplus 

l8  116,444,69,   It  also  appears  that  if  the  proposed  mortgage  is 

executed  the  amount  avaij.able  for  the  purchase  of  shares  of  the 

corporation  will  be  #19,750,  \Aich  is  more  thab  ,5,000  in  excess 

of  the  surplus.   It  therefore  appears  from  the  statement  made  by 

the  defendants  themselves  and  attached  to  the  bill  of  complaint 

that  the  proposed  purchase  of  stock  would  violate  this  provision 
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of  §6  of  the  law* 

The  general  rule  Is  that  the  partial  invalidity  of  a 
px^position  of  this  kind  vitiates  the  entire  transaction,   Ai 
v«8  aaid  in  American  Credit  and  Trust  Go.  v»  Nev  Era  Chandelier 
Oompany,  and  Ghioago  Bonding  and  Surety  Co.,  208  111.  App,  181: 
"♦*<»  It  is  the  general  rule  of  law  that  any  part  of  an  entire 
consideration  for  a  promise  or  any  part  of  an  entire  promise 
being  illegal,  whether  by  statute  or  common  law,  the  whole  con- 
tract is  void  ♦*♦. " 

To  the  same  effect  are  Lyons  v.  Schanbacher,  316  111. 
569J  Pierce  v.  Shay.  148  111.  App,  612;  Evans  v.  American  Straw- 
board  Co. .  114  111,  App,  450, 

Section  5  (h)  of  the  Illinois  Business  Corporation  Act 
grants  to  corporations  generally  the  power  to  borrow  money  for 
Its  corporate  purposes.  Under  the  facte  as  stated  in  this  bill 
w«  think  it  very  doubtful  whether  the  negotiation  of  this  loan 
could  be  said  (construing  it  strictly)  to  be  for  corporate  pur- 
pose8« 

However,  it  is  not  necessary  to  decide  all  these  ques- 
tions* The  injunction  is  only  temporary  and  maintains  the  status 
pending  a  decision  upon  the  merits*   We  hold  that  the  court  in 
its  discretion  might  well  maintain  the  status  until  the  case  has 
been  heard,  and  that  is  all  this  injunction  does.  The  order  vlll 
be  affirmed, 

AFFIRKED, 
MoSurely,  P.  J,,  and  O'Connor,  J,,  concur. 
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IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,  1941 


JEAN  H.  WAXEKBERG, 

APPELLANT, 
vs. 

ETHEL  G.   BROvVlJ,   ST  AL.,  ^ 

(KIOHSLL,    ALLEK,   MATTL^EV^K 
&  JORDA.N,    and  DAVID   J.   PIFFERS, 
ArPBLLEES)      ^-^^ 


APPSAIj  from  THE   CIRCUIT 
COURT   OP  KAiiE  COUi.TY. 


313I.A.  267 


HUFFiYJUl,    P.    J. 

Appellees  at  the  in.^tance  of  appellant  filed  a  bill  in 
1933,  to  construe  the  will  of  appellant's  raother.  Subsequently, 
one  of  th©  heirs,  Nathan  Ginsberg,  filed  his  cross-bill  in  April, 
1936,  for  the  same  relief.  Thereafter,  on  motion  of  Jean  H. 
waxenberg  on  March  1,  1938,  her  bill  was  dismissed.   The  case 
was  later  tried  on  the  cross-bill  of  i;athan  Ginsberg.  An  appeal 
was  prosecuted  to  ttds  co\irt  from  tlie  decree  in  that  case,  there- 
in that  part  of  the  decree  construing  the  will  v/as  affirmed,  a:;d 
that  part  of  the  decree  wMch  allowed  attorneys  fees  to  ::atiian 
Ginsberg  a.id  reserved  jurisdiction  of  the  case  for  the  allowance 
of  further  attorney  fees  ?/as  reversed.   (299  111.  App.  225). 

The  case  now  before  this  court  concerns  an  allowance  of 
attorney  fees  to  appellees,  and  agaiiast  appellant,  for  services 
in  connection  with  tlie  bringing  of  her  suit  to  construe  the  will» 
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On  January  21,  1941,  tlie  court  entered  Its  order  awarding  th* 
attorney  fees  In  question,  against  appellant.  It  is  from  ti-iia 
order  tliat  appellant  prosecutes  tiiis  appeal. 

It  appears  that  appellant  had  requested  appellees  to  dis- 
miss her  suit  subsequent  to  the  filing  of  the  cross-bill  of 
Kathan  Ginsberg,  which  aought  tlie  same  relief;  that  such  action 
was  not  taken  by  appellees,  and  that  irs.  .Vaxenberg  appeared  in 
coiirt  in  person  and  procured  the  diauiisaal  of  her  suit.  It  furtlier 
appears  triat  the  cross-oomplaiaant,  iiatlnan  Ginsberg,  consented 
thereto.  It  is  generally  coiisidered  that  a  complainant  or  plain- 
tifl'  has  the  rlpjht  to  dismiss  his  bill  on  his  own  motion  at  any 
time  before  final  decree,  Furdy  v.  iienaloe,  97  111,  389;  Oag© 
V,  Ba-lley,  119  111,  539;  lair  v.  Reading,  99  111,  600;  Rellly 
V,  Rellly,  139  111,  180;  Langlols  v,  Mattiiissen,  155  111,  230; 
Paltser  v.  Jolinston,  213  111,  338;  Fischheimer  v,  Kupersraith, 
258  111,  392;  Mil  taker  v.  Irons,  300  111,  254;  Schaller  v,  iiuae, 
330  111,  345,  The  croas-complainant  consenting  to  such  action 
on  the  part  of  appellant  disposed  of  the  rule  with  respect  to 
such  dismissal  when  a  cr-oss-bill  liad  been  filed. 

It  is  generally  considered  that  where  a  vsdll  is   so  asibiguous 
as  to  require  resort  to  a  court  of  chancery  to  obtain  a  constnac- 
tion  of  its  terras,  the  costs  of  such  litigation  should  be  born  by 
the  estate,  missionary  Society  v.  Mead,  131  111,  338;  Inirraham  v. 
id,  169  111,  432;  Arnold  v,  Alden,  173  111,  229;  v.ilson  v,  Oley- 
burgh,  215  111.  506;  Kendall  v.  Taylor,  245  111,  617;  T'eys  v, 
WohlgeiMuth,  240  111.  586;  Guerin  v.  id,  270  Til.  239;  Vard  v. 
Caver ly,  276  111,  416;  Alford  v.  tiennett,  279  111,  375,   owever, 
it  was  held  by  tlrils  court  with  respect  to  the  attorney  fee  sourjht 
to  be  recovered  by  Nathan  Ginsberg  (299  111,  App,  225)  that  he  had 
no  present  interest  under  the  will,  and  in  filing,  his  ci^ss-bill 
to  construe  the  sane,  he  was  seeking  personal  gain  only,  and 
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purauant  to  the  rule  anncmncert  In  Bjrumaey  v.  Id,  351  111.  414, 
427,  payment  of  solicitor's  fees  to  such  cross -complainant  woa 
improper  -wtien  the  court  found  such  litigant  to  ^jave  no  present 
Interest  under  the  will,  and  therefore  no  interest  In  its  construc- 
tion. 

The  court  is  of  the  opinion  that  the  chancellor  erred  in 
awarding  the  attorney  fees  herein  to  appellees  and  a-;iajnst  appell- 
aiit.  The  control  of  her  action  z-emalned  with  her  as  plaintiff, 
and  she  had  tlio  riglit  to  abandon  and  i-loiri'ss  same.  Ai/iy  obligation 
on  tiie   part  of  appellant  to  appellees  for  lege!  services  m>uld 
appear  to  be  no  different  from  such  situation  as  might  exist 
generally  between  a  client  and  attorney. 

The  judgment  herein  is  reversed. 

Judgment  reversed. 
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GSN.    NO.    9716 


AOEliDA   110,    42 


lil   THE   APPELLATE   COURT   OP    ILLINOIS 
SECOHD  DISTRICT 
OCTOBER   TERIvJ,    1941 


MARIA  W.  riORMAN, 

APPELLANT, 
vs. 

WALTER  P.  OETZELL,  ET  AL., 
APPELLEES . 


^ 


313I.A.268 


APPEAL  PROM  THE  CIRCUIT 
COURT  OP  DuPAGE  COUATY. 


HUFFlsiAi:^',  F.  J. 

Appellant  was  seized  in  fee  simple  of  certain  real 
estate.   She  mai^rled  vVllliatn  C.  Borman.   Both  parties  had 
been  previously  married,   Follov/lng  their  marriage,  appell- 
ant aiid  l.ir,  Borman  executed  tvs'o  warranty  deeds  to  Herbert  C. 
otrauschild  to  the  real  estate  cwiied  by  appcllaiit.   The  said 
Strauschlld  and  wife  thereupon  reconveyed  the  sane  to  .^'r, 
Bormari.   Subsequently,  he  executed  his  will  vvhereln  he  devis- 
ed certain  of  i/he  lands  to  his  children  by  a  former  marriage. 
Following  the  death  of  LIr.  Borman,  appellant  crought  this  action 
to  set  aside  and  cancel  the  deeds  to  the  land  in  question, 
alleging  they  wore  obtained  froEi  her  by  fraad  and  deceit. 

'The  chancellor  dismissed  the  coniplaint  for  want  of  equity. 
The  plaintiff  below  has  brought  tnis  appeal. 

The  court  is  of  the  opinion  that  a  freehold  is  involved 
in  this  litigation.   As  stated  in  the  case  of  Lennartz  v.  Boddle, 
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304  111.  484,  at  page  487,  "A  rreehold  Is  Involved  in  all 
cases  where  the  necessary  result  of  the  judgment  or  decree 
is  that  one  party  gains  and  the  other  loses  a  freehold  estate, 
and  also  in  cases  where  the  title  to  a  freehold  is  so  put  in 
issue  by  the  pleadings  tliat  the  decision  of  the  case  necessar- 
ily Involves  a  decision  of  such  issue."   To  the  seme  effect 
are  City  of  CrJLcago  v.  G.  B.  &  (ci.  R.  R.  Co.,  319  111.  351; 
Cliristie  v.  Sanitary  District,  330  111.  553;  Loderer  v.  Rosen- 
ston,  329  111,  89;  Sobszenski  v.  Sobleskl  Building  Ass'n.,  327 
111.  47;  otolowsici  v.  Wierzbowaki,  322  111.  74,  and  Duncanson 
V.  Lill,  322  111,  528. 

A  suit  to  set  aside  and  cancel  a  deed  from  a  plaintiff 
upon  the  ground  of  fraud,  involves  a  freehold,  and  an  appeal 
from  a  decree  therein  lies  directly  to  th.e  Supreine  Court, 
Kursen  v.  id,  209  111.  466  (reported  upon  subsequent  hearing 
in  212  111.  577).  ihe  foregoing  case  is  cited  with  approval 
In  LI twin  v.  id,  S75  111,  9C,  92, 

The  complaint  in  this  suit  s-seks  to  set   aside  v/arranty 
deeds  e^^ecuted  by  plcdLntlff  to  land  of  wMch  she  \vac  seised 
in  fee  sinple,   Tlie  necessary  res"ult  of  this  siiit  is  that 
either  the  defendaiits  will  ^et   title  to  certain  of  seJ-d  p-renlses 
to  the  e;tclusion  of  plaint3.ff,  or  that  plaintiff  y/111  obtain 
title  thereto  by  caiicellation  of  her  deeds,  v/I-ich  '.vill  divest 
defendants  of  their  title,   Therefore,  a  fi'eehold  is  involved, 
and  the  appeal  should  have  been  taken  djjcectly  to  the  S\\prene 
Couj:'t.   Under  such  clrcuios taiices,  it  is  the  duty  of  tliis  court 
to  traxisfer  tho  cause.  Faitler  v.  robbins ,  265  111.  76,  80; 
McComb  V.  id,  233  111.  555,  556;  Sec.  86  of  the  Practice  Act 
(Ch,  110,  sec.  210,  111.  St.  1941). 

Pursuant  to  riale  -ander  such  circ-omstances,  and  the  pre- 
visions of  tl:ie  above  section  of  the  Practice  Act,  tiis  cause 
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is  ordered  transferred  to  the  Supreme  Court,  and  the  Clerk 
of  this  court  Is  directed  to  transmit  the  transcript  and  all 
files  in  said  cau.se  to  the  clerk  of  that  court. 

Cause  transferred. 
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GEN.  NO.  9740 


AGENDA  !iO,  45 


IN  THE  APPELLATE  COURT  OP  ILLIiiOI3 
SECOND  DISTRICT 
OCTOBER  TERM,  1941 


TOWN  OF  THIC  CITY  OF  GALESBURG,   ) 

) 
) 


KNOX  COUNTY,  ILLINOIS, 

APPELLEE, 
vs. 


) 

:  APPEAL  PROM  THE  CIRCUIT 

) 
TOWN    OP  KEWANEE,    liEKRY  COUIjTY,       }    COURT   OF  JIENRY  COUNTY. 

) 
ILLINOIS,  ) 


APPELLANT . 


Q 


d..  258 


z. 


HUFFMAN,  F.  J, 

This  is  a  suit  by  appellee  against  appellant  to  recover 
for  money  expended  by  appellee  in  and  about  the  relief  of  John 
W.  Bergstrom  and  family.  He  v/as  a  soldier  in  the  first  '  "orld 
War. 

Appellant  filed  answer  admitting  the  allegations  of  the 
complaint,  and  setting  up  as  a  defense  that  appellee  made  no 
special  levy  for  the  relief  of  indigent  war  veterans  for  the 
time  in  question,  under  tlie  Bogardus  act  (Ch.  23,  sec.  154,  et 
aeq.  111.  Statute  1941).  Appellant  denied  liability  for  the 
assistance  f\irnished  to  the  pauper  by  appellee  xinder  the  general 
statute  enacted  for  the  relief  of  the  poor  and  needy.  Appellant 
filed  counterclaim  for  $103.40  already  paid  to  appellee  for 
assistance  fvirnished  the  individual  and  his  family,  during  the 
time  before  appellant  knew  the  pauper  was  a  ?/ar  veteran. 
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Appellee  filed  Its  motion  to  strike  appellant's  answer  and 
counterclaim.  The  motion  was  aixstalned.  Appellant  elected  to 
stand  by  its  answer,  sind  judgment  was  entered  for  appellee  and 
against  appellant  in  the  sam   of  •'|j.l50«26« 

The  sole  question  presented  by  this  appeal  is  whether  the 
Bogardus  act  is  a  defense  to  appellee's  claim.  The  case  of 
People  V,  Kills  ^:ovelty  Co.,  357  111.  285,  appears  to  be  decisive 
of  this  point.  The  court  in  that  case,  in  considering  the  Bo.^ardus 
act,  states  on  page  294,  that  such  act  does  not  prohibit  a  person 
who  might  be  entitled  to  benefits  theremider  from  also  obtaining 
benefits  under  the  general  statutes  enacted  for  the  relief  of  the 
poor. 

The  answer  of  appellant  fiu^ther  set  up  that  the  /aaerican 
Legion,  nor  aiiy  other  military  organization  in  appellee  town, 
had  made  any  attempt  to  comply  vd.th  the  provisions  of  the  above 
act  so  as  to  put  it  in  operation.   The  act  is  not  mandatory  but 
merely  provides  a  manner  or  method  by  which  a  post  of  aiiy  one  of 
several  designated  veteran's  organizations  may  cooperate  with  the 
overp.eer  of  the  poor  in  the  fvirnishing  of  relief  to  those  env!rierated 
in  such  act. 

The  court  Is  not  of  the  opinion  that  the  answer  set  forth  a 
good  defense.  The  judg^ient  is  therefore  affirmed. 

Judgment  affirmed. 
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Abstract 


Gen.    No.      9692. 


Ag.    No.   6 


IN  TI-IE 

APPELLATE  COURT  OP  ILLINOIS 

SECOND  DISTRICT 


OCTOBER  TERM,  A,  D.  1941. 


JOSEPH  KUHAJDA,  JR.. 

(Plaintiff) — Appellee, 


THE  CHICAGO,  ROCK  ISLAND  kW) 
PACIFIC  RAILWAY  COMPAIIY, 

(Defendant) — Appellant. 


313  I.A.  269' 


Appeal  froEi 
Circuit  Court, 
Will  County. 


WOLFE,  —   J. 


The   Chicago,    Rock  Island,  and  Pacific  Railway  tracks   run 
practically  due    east  and  west   through  the   City  of    Jollet.      The 
Elgin,    Joliet   and  Eastern  Railroad  tracks,    Icnown  as   the   J,    runs 
nearl;/  north  and   south  through   said   city  and  crosses   the    Rock 
Island  tracks.      Connecting  the  two   tracks,    tliere   is    a  transfer   track 
used  in  chan:':inQ-    cars   from  one   railroad  to   the  other.      This   track 
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Abstract 


Gen.    No.      9692. 


IN  THE 

APPELLATE   COURT    OP   ILLINOIS 

SECOND  DISTRICT 


OCTOBER  TERM.    A.    D.    1941. 


Ac.  No.  6 


JOSEPH  KUHAJDA,  JR.. 

(Plaintiff )— Appellee, 


vs. 


THE  CHICAGO,  ROCK  ISLAND  AND 
PACIFIC  RAILWAY  COMPAiTY, 

( Defendant ) — Appellant . 
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Appeal  frou 
Circuit  Court, 
Will  Coimty. 


WOLFE,  —   J. 


The  Chicago,  Rock  Island  and  Pacific  Railway  tracks  run 
practically  due  east  and  west  through  the  City  of  Joliet,   The 
Elgin,  Joliet  and  Eastern  Railroad  tracks,  known  as  the  J,  riins 
nearly  north  and  south  through  said  city  and  crosses  the  Rock 
Island  tracks.   Connecting  the  two  tracks,  there  is  a  transfer  track 
used  in  changing  cars  from  one  railroad  to  the  other.   This  track 
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is   curved  and  connects  vd.th  the  Rock   Island  tracks   at  a  point   east 
of  the  main  crossing   of  the  tv,/o   railroads   and  with  the   J,    at  a   point 
north  of    said  crossing.      At   about    12:30   p.m.    on  August   2,    1928,    this 
track  v*'as   occupied  by  a   train  of   52  freig?it   cars  beir^^   pushed  in  a 
northwesterly  direction  from  the  Rock   Island  yards   to  the    yards   of 
the    J,    railroad  company.      This    train  is    corffiaonly  called  a    "cut," 
and  was   in  ctiarge  of   a  switching  crew   consisting  of   Harry  McSherry, 
C.   P.    Sxiillie  and  Patrick  J.    Murphy.      McSherry  was   the  foreman  and 
was   posted  on  the  head  end,    whicli  would  be   the  car  fartherest  to 
the  northwest.      It  v/as  his   duty   to   transmit    signals    to    the   engineer 
through  C.    P.    Smllie,    v/ho  was    stationed  on  top   of   the   train  ten  or 
twelve  cars  distant  from  McSherry.      Srailie  would   then  transmit   the 
signals   to  the   engineer  in  charge  of  the   train.      As  this    "cvit,  " 
approached  the    J,    right  of  way,    a   J,    freight   train  was   pulling  out 
of  the   yards  proceeding   in  a  southerly  direction,    and  it  was  necessary 
to   stop  the   "cut,"   and  remain  on  the  transfer  track  imtil  a   right   of 
way  was   clear   on  the   J,    line.      At   this   time  Murphy  was  stationed  a 
short   distance  north  and  west   from  the  head   car  ready  to   throw  the 
switch  and  give  the  signal  to  McSherry  to   come   ahead  with  his  train. 

On  Aug,    2,    1923,    Joseph  Kuhajda,    Jr.,    who  was  then  about 
twelve  years   of   age,    lived  with  his   parents  on  Henderson  Avenue,    in 
the   City   of   Joliet,    a   short   distance  from  the   J,    Railroad  Freight 
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Yard.   On  this  day  a  friend  and  companion  of  Joseph  Kuhajda,  Jr., 
Joachira  Gerat,  a  boy  of  about  eleven  years  of  age,  cane  to  Joseph's 
house  and  they  decided  they  would  go  sv;irnning  at  Silver  Cliff,  a 
popular  swimming  hole  frequented  by  boys,  located  a  short  distance 
south  of  the  Rock  Island  Tracks  and  east  of  the  right  of  v^ay  of  the 
J,  tracks.   The  boys,  in  going  to  the  swiimning  hole,  had  to  v/ait  for 
the  freight  train  to  pass  on  the  J,  tracks.   They  then  crossed  the  J, 
tracks  in  a  southeasterly  direction  to  the  transfer  track  in  question. 
When  they  reached  the  first  car,  or  the  head  end  of  the  "cut,"  which 
was  standirg  on  the  transfer  track,  they  passed  across  said  transfer 
track  in  front  of  the  said  first  car  to  the  east  side  and  proceeded 
along  the  side  of  the  cars.   They  observed  that  the  "cut,"  v.'as  a 
long  one,  since  they  could  not  see  the  engine.   They  then  cra\7led 
underneath  the  couplings  of  two  freight  cars.   The  G-erat  boy  was 
first,  and  was  immediately  followed  by  the  Euhajda  boy.   The  Gerat 
boy  got  through  without  mishap  and  turned  to  look  at  the  Kuhajda 
boy  who  was  alraost  over  the  tracks,  when  the  train  started  with  a 
jerk,  and  a  wheel  ran  over  his  right  leg,  w^hich  necessitated  its 
amputation  betv/een  the  knee  and  the  ankle.   When  the  G-erat  boy  saw 
that  his  companion  was  hurt,  he  ran  towards  the  head  of  the  train 
and  notified  a  trairjnan  v/ho  was  standing  on  the  first,  or  head  end 
box  car.   This  man  v/as  McSherry  who  immediately  applied  the  air 
brakes,  and  the  train  was  abruptly  stopped. 
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On  March   IG,    1937,    Joseph  Kuhajda,    Jr.,    started  suit  against 
the   Chicago,    Rock  Island  Pacific  Railway  Conpany  for    the  danage  Le 
sustained  because  of   the  accident    in  question.      There  is  only  one 
count  in  the  complaint,    and   it  chaises    the   defendant  -Aith  wilful  and 
wanton  misconduct,    the  proximate  cause  of  which   injured  the  plaintiff, 
and   it   is  as   follows:      "That  at   the    time   and  place   aforesaid  plaintiff 
v/ho  was  a   ninor-   of  the   age  of    twelve    (12)    years  was  walking   on  the 
right   of  way  along;    the   side  of    said   train  of  cars   then  and  there 
bein^  operated  as   aforesaid  upon  said   switch  track  within  the  view 
and  hearing  of  one  of  the  servants  of   tho  defendant   in   charge  of 
said   train  of  cars;   that  plaintiff  was    loiown  by  defendant's   servant 
to  be  then  and  there  i^pon   sa.id   right  of  way  and   intendirg   to  cross 
through  the   said  train  of    cars  from  the   east    to   the  west   side 
thereof,    but    defendant,   by   its   servant,    aforesaid,    then  and  there 
wilfully  and  wantonly,    and  with  utter  disregard  for  the    safety  of 
plaintiff,    caused  and  permitted  the   said  train  of   cars  to  be 
suddenly  put   into  motion  without  sounding   any  whistle   or  bell  or 
otherwise  warning  plaintiff   of   the  movement    of   said  cars,    and  as   a 
proximate  consequence  of   such  v.'^llful  and  wanton  conduct  of   defendant, 
plaint  iff   was   thereby  injured. " 

The  defendant  filed  its   answer  in  wbJ.ch  it   admitted  that   it 
was    the  owner  and  operator  of  a   railroad   in  Joliet,    Vi'ill  County, 
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Illinois,    anil   tlmt   It  was  operatin{;   tiie  train   in   question,   and  that 
plaintiff  was   on  the   right   of  way  near   said  train  of  cars,   tut  denied 
that   the  defendant,    by  his  agent   or   servant  in  that  behalf,    knew 
that    the  plaintiff  was   on  the   said   right   of  way  and  intended  to 
cross    through  said   train  of  cars,    and  denied  that   the   defendant,   by 
its   agent  or    servant,    then  and  there  wilfully  and  wantonly  caxised 
and  perLiitted  the  said  train  of  cars  t  o  be  suddenly  put   into  notion, 
and   denied  that   the   plaintiff  was   injured,    as   a  proximate  result   of 
the  wilful   and  wanton   conduct  on  the  part   of   the  defendant,    or  its 
servant   or  agent. 

The  case  was   tried  before  a    jury  who   foiond   the   issues   in 
favor   of  the  plaintiff  and  assessed  his   damages   at   $10,000,00.      At 
the    close  of   plaintiff's  evidence  and  of  all  evidence  the  defendant 
entered  motions  to   direct  a  verdict  in  their  favor.      The   Court  denied 
their  motions   and  marked   the   instructions,    "refused."      Judgment  was 
entered  on  the  verdict   in  favor  of  the  plaintiff  in  the    sum  of 
$10,000.00,      A  few   days   later,    the   Court  granted  leave   to   the   de- 
fendant   to  file   a  motion  for  a  nen   trial.      A  written  motion  was   filed 
and   specified  many  reasons  for  the    same,    but   the   Court   overruled 
this  motion.      It   is  from  the    judgment    of   i^lO,000.00  that    this  appeal 
is  prosecuted, 

Joseph  Kuhajda,    Jr.,   and  his  boyhood  friend,    Joachim  G-erat, 
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6. 
each  testified  that,  as  they  came  around  the  northerly  end  of  the 
"cut,"  of  cars,  they  saw  a  man  sitting  on  the  east  side  of  the  car, 
(that  is,  on  the  northeast  side  of  the  car,)  v/ith  his  feet  hanf;ing 
over  the  side  of  the  car,  and  with  a  club  in  his  hand.   Kuhajda  also 
stated,  that  as  he  and  his  friend  passed  the  car,  the  man  sitting 
on  the  car  said:   "Boys,  are  you  going  sv/inming."  To  which  Joseph 
replied,  "Yes."   They  further  testified  that  was  the  only  conversation 
they  had  with  the  man  sitting  on  the  car.   That  the  boys  did  cross 
the  track  between  two  of  the  defendant's  cars.  Is  admitted,  but  there 
is  a  conflict  in  the  testimony  as  to  where  they  crossed.   The  plain- 
tiff and  his  witness  claim  it  was  between  the  first  two  cars  at  the 
northerly  end  of  the  track.   The  defendant's  witnesses  all  Insist 
that  it  was  several  car  lengths  farther  towards  the  southeast. 

Joachim  Gerat  corroborated  the  plaintiff  in  stating  that 
the  man  sitting  on  the  car  was  at  the  northeast  corner  of  the  car 
with  his  feet  hanging  over  and  resting  upon  the  ladder  on  the  side 
of  the  car.   He  also  stated  that  this  man  had  a  club  in  his  hand. 

Harry  McSherry  was  called  as  a  witness  on  behalf  of  the 
defendant.   He  testified  that  he  was  a  switch  foreman  prior  to 
Aug.  2,  1920,  and  had  been  continuously  since  that  time;  that  on  that 
date  he  was  in  charge  of  the  train  in  question.   He  stated  that  at 
no  time  v/hlle  the  train  v^as  stopped  on  this  "cut,"  preparatory  to 
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going  on  to  the  J,  tracks,  was  he  slttlr^  on  tVie  side  of  the  car 
with  his  feet  hanging  over  the  side,  or  on  the  ladder,  but  at  all 
times  he  was  sitting  on  what  is  commonly  called  the  run  way,  that 
runs  down  the  center  of  the  top  of  the  car;  that  at  no  tine  did  he 
see  either  of  the  boys  in  question,  until  the  Gerat  boy  called  to 
him;  "that  they  had  ran  over  so.ne  one;"  that  he  did  not  Iriave  a  club 
in  his  hand;  that  as  soon  as  he  learned  some  one  had  been  hurt,  he 
stopped  the  train  by  means  of  an  air  brake,  which  was  right  in 
front  of  htu.   He  stated  that  from  the  time  the  train  started,  that 
it  had  moved  about  the  distance  of  one  car  length  when  he  heard  the 
boy  calling  to  him;  that  he  immediately  stopped  the  train;  that  he 
did  not  have  any  intention  of  injuring  any  one  and  had  no  knowledge 
whatsoever,  that  the  plaintiff  ard  his  companion  were  intending  to 
crawl  through  the  train. 

C.  P.  Smilie  also  a  witness  on  behalf  of  the  defendant, 
testified  that  he  was  a  switchman,  and  at  the  time  in  question,  was 
v/orklng  for  the  Rock  Island  Company  and  was  on  top  of  the  train  during 
the  time  it  v/as  waiting  to  go  upon  the  J,  tracks;  that  he  was  about 
eleven  or  twelve  cars  south  and  east  of  McSherry;  that  in  his  opinion, 
tlie  train  was  on  the  Y  for  a  period  of  about  twenty  minutes  before 
the  accident  happened;  that  when  McSherry  stopped  the  train,  he  got 
dovm  off  of  the  car  and  walked  up  to  where  the  plaintiff  was  standing; 
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that  he  was  leaning  against  the  west  side  of  about  the  twelfth  or 
thirteenth  car  from  the  head,  or  north  end  of  the  train,  and  that 
McSherry  was  on  the  first  car.   He  said  durin^.;  the  whole  time,  that 
he  v/as  sitting  on  the  car  waiting  for  it  to  proceed  to  the  J,  tracks 
he  was  in  plain  view  of  McSherry  and  that  McSherry  was  sitting  on  the 
board,  which  is  called  a  cat  v/alk  which  is  used  to  walk  from  one  car 
to  the  other;  that  he  did  not  see  McSherry  move  from  that  position 
any  time  the  train  was  standing  there;  that  when  he,  (Smilie,)  got 
off  of  the  train,  the  plaintiff  was  not  over  a  half  a  car  length 
from  the  car  on  v/hlch  he  had  been  riding.   He  further  testified 
that  he  did  not  see  the  boys  until  after  the  accident  happened. 

Patrick  J.  Miirphy  testified  that  he  was  a  member  of  the 
crew  in  charge  of  the  train  in  question,  and  vfas  employed  by  the 
Rock  Island  Railway  Company;  that  he  was  at  the  switch  between  four 
and  five  car  lengths  from  the  north  end  of  the  train;  that  at  all 
this  time  McSherry  was  in  full  view  from  yihere   he  was;  tliat  during 
that  time  he  observed  the  position  of  McSherry  on  the  head  car;  that 
he  was  sitting  on  top  of  the  car  in  the  middle,  on  the  cat  walk, 
as  he  called  it,  or  the  vu.n   v/ay;  that  at  no  time  did  he  see  the  boys 
in  question,  xontil  after  the  accident  occurred. 

Mr.  E.  A.  Vogel  testified  that  he  lived  in  Little  Rock, 
Arkansas,  at  the  time  of  the  hearing;  that  on  Aug.  2,  1928,  he  was 
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employed  by  the  Rock   Island  Railway  Company,    as  a    claim  adjuster, 
and  was    in  Jollet  with  reference   to  this   accident    in  question; 
that   on  August   9,    seven  days   after   tills   accident   took  place,    he   had 
a  talk  with  Joachim  Gerat ;    that   he  had  several  conversations  with 
the  Gerat   boy  on  or  about   August   9,    1923;    that  he  went  with  the 
Gerat  boy  to   the   scene  of   the  accident    and  had  him  describe  how  the 
accident   occurred;    that   they  were  accorapanied  by   the   injured  boy's 
father  and  one  of  his   sisters;    tliat   the   Gerat   boy  told  them  that 
the   accident  occtirred  because   Joseph   caught  his    foot    in   the   switch 
stand,    and  was   run  over  by  the   head  car;   that   the    switch   was   not 
tt'iTovv'n  from  the  ground,    but  thrown  froia  the    tower;   that   they  all 
walked   over   to  the  nearest    switch  stand,    and  found  that   no   levers 
connected  with  this    switch,    but  it   liad  to  be   thrown  by  hand;    that 
the   Gerat  boy  then   said  the  accident   did  not  occur   that  way,    but 
the  boys  were  crawling   between    the  ends   of  two    cars  on  the    "cut," 
of   cars    on   the   transfer  track;    that    the  Gerat  boy  crawled  through 
first,    end  that   Joseph  was  nearly  tlirough  when   ills  foot  was   run 
over;    that   they  then  went    to   the  hospital  where  the   injured  boy 
was   confined,    and  had   a  talk  with  him  relative   to   the   accident; 
tliat    the   Gerat  boy  made  a  statement  for  him,   which  was   reduced  to 
writing,    and   signed  by   the   Gerat  boy;    (that   tills    is  defendant's 
exlriibit   1,)    that  he   bouAt   the   Gerat  boy's    lunch  and  took  him  home; 
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that    the   statement  was   taken   on  a  portable   typew.^iter;    that  after 
the   statement  was   typewritten,    the   G-erat  boy   read   the    statejient, 
and  v/as   asked  if  it  vms  correct.      He    stated   it  was,    and   the  bo-,'-  then 
signed  it . 

The   above   statement  was   produced  and   shown  to    Joachim  Oerat 
while  he  was   testifying.      He  was   asked  if  the    signature   to  the   state- 
ment was   his,    and  If   he    si£!;ned  the    statement.      He  denied  all  knowledge 
of    such  statement,    or  that   he   had   ever  signed  it.      At    the   request   of 
the   defendant's    attozTiey,    Joachim  Oerat,    signed  a  piece   of  paper  with 
his   own   signature.      The    original  Exhibit,    together  with  the   signat-ore 
written  by  the  witness,    Gerat,    have  been  certified   to   this    Court   for 
inspection.      While    this  Court   does  not    claim  to  be  handwriting  experts, 
we   are   all  of  the   opinion  that  the   signature  of   Joachim  3erat,    attached 
to   defendant's   Exhibit  1,    and  the  signature  of   Joachim  Gerat,    attached 
to   defendant's   Exhibit   2,    were  written  by  one,    and  the    same  person. 

A  reading  of  this   Exhibit   1,   discloses  fnat   there   is   no 
mention  made  of   the  fact   that    they  saw  anybody  on  the  train,   as   they 
went  around  the  north  end  of  it,    or  that   any  one   on  the   train  talked 
to   them,    or   saw  them,  at    any  time  before    the  accident   happened. 

It  will  be   observed   that   the    complaint   charges   that   plain- 
tiff was   known  by  defendant's    servant   to  b e  then  and  there  upon 
said   right   of  way,    and   intendiiig    to   cross    ttxrough  said  train  of 
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cars   froia  the   east    to  the  west    side  thereof,   but   defendant,    by 
its   servant   aforesaid,    then  and  there  wilfully  and  wantonly,    and 
with  utter   disregard  for   the    safety  of  plaintiff,    caused  and  permitted 
said   train  of    cars   to   be   suddenly  put    into  motion,   without   sounding 
any  whistle   or  bell,    or   otherwise  warning   said  plaintiff   of  the 
novin^^    of    said  cars,    and  as   a   proximate   consequence  of    such  wilful 
and  Y/anton  conduct   of   said  defendant,    the  plaintiff  was    thereby 
injured.      To   sustain  this   judgment,    this   Court  will  have   to   say 
that   Harry  McSherry,   with  full  knov;ledge   of    the  fact  that   one,    or 
both  of   these  boys  were   attenptlng    to   crawl   between  two   freight 
cars,    deliberately  signalled  the  train  to   start,    and  as   a  result 
thereof,    the  boys  were    injured.      Prom  the  reading  of  the  evidence 
in  this   case,   we  have   cane   to   the   conclusion  ttrnt    the  verdict  of   the 
jury  is    contrary   to  the  manifest   weight  of   the  evidence,    and  that   the 
judgment    cannot    stand. 

The  appellant  has  assigned  error   in  regard  to  the   instructions 
given  by  the  trial   court.      \¥e  do  not   find  any  reversible  error    in  the 
plaintiff's   given  instructions.      They  also  coraplain  of   the  defendstnt's 
refused  instruction,  which   is  as  follows:      "The  court    instructs   the 
jury  that  if  you  believe  from  a  preponderance  of  the   evidence  that, 
at   the   time  and  place   in  qxiestion,    the   servant  of  the  defendant   in 


■-  r--  i  I)rf  r If )  a    i  l.-oi:'  d 


2  w    .  rioic'c,::  o:r. 


.':.v'^:Oci 


oJ   '.ro    f.I:raii'w  yr 


:i :  '■■■ 


•l::J-   '•;o  ■'  nltK 


., 'l.ooasfTJ- 


orii   i&Ai 


j'-8elJtn£;^ 


:^s   ^an:' .i8;:jjs   s^.' 


ano  1  c^ 0 tfr::^ a iTJ.   oyf.t  oi  £)«iflse.- 


12. 

charge   of  the   train  was  not   guilty   of  a   particulfr  intention  to 
injure  or  v/as   not  guilty  of   siicb  v/ilful  and  wanton  reclilessness  as 
wotild   justify  a   presumption  of  an   Intent   to    injiu?e   ^^enerally,    '.Yiert. 
you  will  find  the   defendant   not  guilty."     Tliis  vvas   practically  the 
charge  of   the   plaintiff's   canplalnt,    and  it  was    inciirabent  upon  the 
t>je    plaintiff    to  prove   such  facts,      Vvhlle   there   are   other   instructions 
that  might    cover   th.ese  points,    we  thlrik  the   Court  would  have  been 
justified  in  giving   this  refiised   Instruction. 

The    judgment   of    the  Trial  Coxirt  is   hereby  reversed  and  the 
cause   is   remanded. 

Reversed  and  Rerianded, 
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(Defendant)  S     OlO    l.il.    /^  O  *7 

Appellant.  9 

MR*  PRBSIDIMG  JOSTICE  3CANLAK  D^^ITERED  THE  OPIiaOV  OF  THE  COURT. 

This  Is  an  interloctttor7  appeal  by  defendant  Eugene  P. 
Schwaan^  Jr.,   frcai  an  order  appointing  a  receiver  upon  a  bill 
for  partition.  No  evidence  was  heard.  The  trial  court  appointed 
the  receiver  upon  the  pleadings. 

Plaintiff  filed  her  verified  bill  for  partition  on 
November  7»  1941.  It  alleges.  In  suDstanee,  as  follows i  1« 
That  her  husband,  ugene  ;%  Schwaan,  Sr,,  died  on  September 
16,  1939,  leaving  a  will  which  disposed  only  of  his  personal 
property;  that  defendant  Sugane  F,  Schwaan,  Jr.,  was  appointed 
by  the  i rebate  court  of  Cook  county,  Illinois,  as  executor  of 
the  last  will  and  tfistaaent  of  ilugene  F,  chwaan,  3r.,  on 
Deeember  1,  1939*  2,  That  the  decedent  died  seized  in  fee 
simple  of  the  following  intestate  property,  to-wit:  (Here 
follows  legal  description.)  3,  That  plaintiff,  the  widow 
of  the  decedent,  became  vested  with  a  third  Interest  in  the 
real  estate;  that  defendant  I'^ogeas  F,  Schwaan,  Jr,  (hereinafter 
referred  to  as  appellant),  as  executor.  Is  adiainisterlag  the  real 
estate  In  accordance  with  the  statute  in  such  case  Bade  and 
provided}  that  plaintiff,  as  the  widow  of  the  decedent, waived 
her  right  of  dower  in  the  s&ld  real  estate  by  failing  to  file 
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of  record  for  one  year  after  letters  of  administration  were 
Issued  to  appellant.  4,  That  plaintiff,  as  widow.  Is 
entitled  to  one-third  of  the  real  estate,  and  that  the 
remaining  two-thirds  Is  vested  In  fee  simple  In  the  decedent's 
three  children,  appellant,  Gertrude  and  Mildred,  all  married, 
Gertrude  residing  In  California  and  Mldred  In  Germany,  5« 
That  on  February  3*  194-1,  the  Probate  court  granted  plaintiff 
a  widow's  award  of  $1,500,  which  has  never  been  paid  and  should 
be  paid  In  any  event  out  of  the  proceeds  of  the  sale  of  the 
real  estate,  6,  That  the  real  estate  Is  Improved  with  a 
two-story  brick  building,  consisting  of  two  stores  and  four 
apartments,  that  all  of  the  spaee  is  rented  except  one  store, 
and  that  the  total  aggregate  monthly  rental  Is  $285.  (Here 
follows  a  recital  of  the  names  of  the  tenants  and  the  nature 
of  each  tenancy,)  7*  That  ever  since  the  death  ©f  said 
Eugene  F,  Schwaan,  Sr.,  appellant  has  collected  the  rents  from 
ssld  tenants  and  has  failed  to  pay  t©  the  plaintiff  her  share 
of  the  rents,  issues  and  profits;  that  appellant  should  be 
compelled,  by  order  and  decree  of  the  court,  to  account  t©  the 
plaintiff  for  her  Just  share  of  the  same;  that  a  receiver  should 
be  appointed  pendente  lite  to  collect  the  rents,  issues  and 
profits 5  that  the  said  tenants,  Ben  Pollen,  Herman  C-utman,  Hilda 
Hansen,  "  aldo  Gtarr  and  John  Doe  James,  defendants,  have  no 
interest  in  said  real  estate  other  than  as  tenants,  8,  That 
plaintiff  has  demanded  of  appellant  a  settlement  according  to 
her  rights  and  interests  in  and  to  the  said  real  estate,  but 
that  said  defendant  has  failed  and  refused  so  to  do,  9,  That 
plaintiff  is  desirous  that  a  partition  or  division  shall  be 
made  of  the  premises  between  her  and  appellant,  Gertrude  and 

Mildred  according  to  their  respective  rights,  estates  and 
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Interest  therein,  10,  That  she  has  frequently  applied  to 
the  said  defendants  and  requested  them  to  cone  to  an  equitable 
division  or  partition  of  the  above  described  premises,  or  in 
ease  they  cannot  agree  upon  an  amicable  division,  that  they 
Join  in  making  a  sale  of  the  premises  and  divide  the  proceed! 
thereof,  but  that  the  said  defendants  have  refused  to  enter 
into  any  division  or  sale  of  the  premises.  Plaintiff  prays 
for  an  accounting  and  distribution  of  the  rents  fro»  appellant; 
that  a  receiver  be  appointed  pendente  lite,  with  the  usual 
powers  ©f  receivers  in  like  cases;  that  the  widow's  award 
allowed  to  her  by  order  of  the  Probate  court  of  Cook  county 
In  the  sum  of  $1,500,  which  remains  unpaid,  be  made  a  charge 
or  lien  upon  said  real  estate  and  paid  out  of  the  proceeds 
of  any  sale  thereof;  that  a  division  and  partition  of  the 
real  estate  be  made;  that  in  case  a  partition  cannot  be  made 
without  manifest  prejudice  to  the  parties  that  the  same  may  be 
sold  under  the  direction  of  the  court  and  the  proceeds  thereof 
distributed  between  the  parties  entitled  thereto  according  to 
their  respective  rights. 

Appellant  filed  an  answer  to  the  bill.  As  to  the 
allegations  in  paragraphs  1  to  5f  Inclusive,  of  the  bill,  he 
raises  no  issue  save  that  he  denies  that  the  widow's  award 
is  still  owing  and  that  it  should  be  paid  out  of  the  proceeds 
from  the  sale  ef  the  property.  He  admits  the  allegations  in 
paragraph  6,  As  to  the  allegations  in  paragraph  7  ^^   admits 
that  the  tenants  have  no  interest  in  the  real  estate  except 
as  tenants,  and  denies  all  other  allegations.  He  denies  the 
allegations  contained  in  paragraphs  8  to  10,  inclusive.  He 
makes  the  following  "affirmative  defenses":  •  That  the  estate 
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of  Eugene  F«  Schwaan^  Sr,,  Is  still  open  and  the  probate 
thereof  Is  still  pending  in  the  Probate  court  of  Cook 
county;  that  on  .^pril  4,  194-1^  upon  motion  of  plaintiff, 
the  Probate  court  entered  an  order  directing  appellant, 
as  executor,;  to  sell.  If  necessary,  the  real  estate  ia- 
volved  in  the  partition  suit,  and  out  of  the  proceeds  thereof 
to  pay  the  widow* s  award,  all  allowed  claims  and  the  cost  of 
administration J  that  the  personal  estate  of  Eugene  F,  Schwaan, 
Sr,,  in  appellant's  hands  as  executor  is  insufficient  to  pay 
all  allowed  claims  in  the  estate,  after  the  payment  of  the 
costs  and  expenses  of  admlni strati on j  that  unless  appellant, 
as  executor,  can  discover  and  reclaim  additional  personal 
property  of  the  decedent,  it  may  be  necessary  to  sell  the 
real  estate;  that  all  holders  of  allowed  claims  against  the 
estate  have  an  interest  in  said  real  estate,  and  as  such  are 
necessary  and  indispensable  parties  to  the  partition  proceed- 
ing; that  defendant  Mildred  Schwaan  is  a  citizen  of  Berlin, 
Germany,  and  pursuant  t©  the  Trading  with  the  Enemy  Act  of  the 
United  States,  her  interest  falls  within  the  jurisdiction  of 
the  Alien  Property  Custodian,  or  his  successor  in  office,  who 
Is  therefore  a  necessary  and  Indispensable  party  to  this  pro- 
ceeding. Appellant  also  filed  a  "counterclaim,"  which  alleges! 
1.  That  Eugene  F,  Schwaan,  Sr.,  during  the  time  that  he  was 
married  to  the  plaintiff  was  totally  blind  and  Incapable  of 
handling  his  b'asiness  and  financial  affairs  without  relying 
heavily  upon  the  assistance  of  others,  2,  That  said  decedent 
was  a  man  of  considerable  means,  and  shortly  before  his  death 
owned  several  large  bank  accounts,  in  addition  to  the  real 
estate  involved  herein;  that  the  income  from  the  real  estate 
alone  amounted  to  approximately  $3,000  a  year  over  and  above 
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taxes  and  assessments.  3,  That  in  spite  of  the  size  of 
decedent's  Income  and  the  volume  of  his  personal  estate,  only 
$926,66  was  received  by  appellant  as  executor;  that  plaintiff 
has  persistently  refused  to  accotmt  to  appellant  for  the  balance 
of  decedent's  personal  estate,  and  has  refused  and  failed  to  ex- 
plain the  whereabouts  or  disposition  of  the  moneys  which  consti- 
tated  the  income  from  the  said  real  estate  paid  by  the  tenants 
prior  to  the  death  of  the  decedent,  4,  That  for  several 
months  after  the  decedent's  death,  plaintiff  collected  the 
rents  and  income  from  the  said  real  estate,  but  failed  to 
render  any  account  or  make  any  division  or  distribution  to 
appellant  ©r  the  other  heirs  of  the  decedent.  5«  That  during 
the  time  that  appellant  has  been  in  possession  of  the  said  real 
estate  and  collected  the  rents  and  income  therefrom,  he  has  kept 
an  accurate  account  thereof  and  has  been  ready,  willing  and  able 
to  render  a  true  and  accurate  report  thereof  at  any  time.  The 
counterclaimant  prays:  That  the  plaintiff  render  to  this  court 
an  accounting  of  all  rents  and  income  received  or  collected  by 
her  with  respect  to  the  said  real  estate,  both  prior  to  the 
death  of  Eugene  P,  Schwaan,  Sr,  and  since  that  time;  that  the 
court  order  the  plaintiff  to  pay  to  appellant  as  executor  such 
sums  as  rightfully  constitute  the  personal  estate  of  the 
decedent,  and  to  pay  t©  appellant  and  to  the  other  heirs  such 
portions  of  the  rents  and  income  received  after  the  death  of 
the  said  decedent  as  rightfully  belong  to  them|  that  such  addi- 
tional persons  be  made  parties  defendant  herein  as  will  glTe 
the  court  jurisdiction  over  all  persons  having  any  interest 
in  said  real  estate;  that  further  action  in  this  case  be 
suspended  until  appellant  as  executor  can  determine  whether 
it  will  be  necessary  to  sell  the  said  peal  estate  in  order 
to  pay  claims  and  expenses  in  the  probate  of  the  estate  of 
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Sugene  P.  Schwasxi^Sr.  The  answer  and  counterolala  were  both 

verified. 

The  question  presented  on  this  appeal  is  whether  the 
trial  court,  upon  the  pleadings,  was  Justified  in  appointing 
a  receiver.  Appellant  contends:  "I,  There  is  nothing  in 
the  record  to  justify  the  trial  court  In  appointing  a 
receiver,  *  *  *  The  applicant  for  a  receiver  must  show  that 
the  property  itself,  or  the  income  from  it,  is  in  danger  of 
loss  from  neglect,  waste,  misconduct  or  insolvency.  The 
burden  rests  with  the  applicant  for  a  receiver  to  present 
facts  showing  the  necessity  for  the  appointment*  II »  A 
receiver  should  not  be  appointed  in  a  partition  suit  except 
for  clear  and  impelling  reasons,"   Plaintiff  contends:  "I» 
The  record  contains  ample  facts  to  justify  the  trial  Court 
in  appointing  a  receiver.  The  rule  applicable  here  is  that 
the  Court  may  appoint  a  receiver  where  one  joint  tenant  excludes 
the  other  and  has  collected  all  of  the  rents  and  refuses  to 
account.  He  has  not  paid  the  taxes*  Also  for  the  additional 
reason  that  there  is  strong  ill  will  existing  between  said 
co-tenants*  II,  The  Court  could  see  frcan  the  pleadings  and 
the  factspresented  by  counsel  that  there  were  clear  and  Impelling 
reasons  why  a  receiver  should  be  appointed." 

That  the  appointment  of  a  receiver  In  a  partition  pr^* 
ceedlng  is  not  a  common  practice  in  this  State  Is  evident  from 
the  fact  that  neither  party  to  this  appeal  has  cited  an  Illinois 
case  where  a  receiver  was  appointed  in  a  partition  proceeding. 
We  have  found  one,  Ames  v.  Ames^  148  111,  321,  That  case  presents 
unusual  facts*  From  the  opinion  $pp*  338,  339)  i^  appears  that 
"after  a  large  amount  of  testimony  had  been  taken  and  the  master 
In  chancery  had  filed  his  report,  in  which  he  found  that  It  was 
for  the  interest  of  the  minors  that  partition  be  made  or  the 
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property  sold  in  tho  ordinary  course  of  law,  the  court  appointed 
the  Chicago  Title  and  Trust  Company  recelrer  of  the  real  and 
personal  property  of  the  deceased,  including  one  hundred  and 
eighteen  railroad  coal  cars.  The  r-^icelver  was  authorized  to 
operate  and  conduct  the  mine,  tile  works  and  store,  and  to  rent 
any  part  of  the  real  estate,"  and  the  receiver  was  ordered  to 
execute  a  lease  to  the  adult  heirs  of  the  Minonk  property  durlaj 
the  minority  of  the  minor  complainants. The  Supraao  court  reversed 
the  entire  decree  upon  the  ground  that  the  Circuit  court  of  Cook 
county  had  no  right  (p*  34-6)  "to  step  in  and  oust  the  probate 
court  of  its  Jurisdiction  over  the  minors*  property,"  and  the 
cause  was  "remanded,  with  directions  to  the  circuit  court  to 
allow  the  partition  proceedings  to  proceed  in  the  ordinary 
manner."  In  Its  ©pinion^  the  court  stated  (p,  340)!  "She 
appointment  of  a  receiver  in  a  partition  proceeding  is  not  of 
frequent  occurrence,  but,  pending  the  litigation,  we  think  the 
law  is  well  settled  that  the  court  has  ample  power,  upon  a  proper 
showing,  to  make  the  appointment.  Freeman  on  Co-tenancy,  after 
discussing  the  question  at  some  length,  (sec,  327*)  concludes 
as  follows:   'In  partition,  the  court  will  appoint  a  receiver 
during  the  pendency  of  the  action,  to  preserve  the  complainants 
from  serious  loss,  wjen  it  is  shown  that  they  are  unable  to  rent 
portions  of  the  property,  or  to  collect  rent  of  other  portions 
rented,  in  consequence  of  the  conduct  of  the  defendant,'"  In 
4-7  C,  J,  397,  it  is  stated:  "The  power  to  appoint  a  receiver 
as  an  incident  of  the  jurisdiction  to  partition  property  can, 
of  course,  be  exercised  only  by  a  court  of  chancery,  and  the 
authority  to  appoint  a  receiver  should  be  exercised  only  for 
cogent  reasons  and  with  extreme  caution,  so  that  no  injury 

will  result  to  the  parties  whose  rights  are  for  the  time  being 
invaded,"  "The  appointanent  of  a  receiver  to  colient  rents 
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^neo  -^ctisqoiq  xxoXcfXd-iJsq  o^  aotiotb^tnal  ^d:>   ^o  ofiebXami  na  8« 

sdd  £iaij  ^xasoiii^ilo  lo  iisjot>  e.  -^cf  ■v;Xxxo  £)»aio-r^xP'  3cf  ^-jjatwoo  lo 

lol  sXotsxo  scf  bXjJorie  lavX©©*!  fi  iaXoqqja  oi  •%:iXiodSiia, 

X'u^liLi  oc  d"sriJ   oa  ^noXixreo  offietixs  xfiiir  £»£  aooaaei  ;fnf>8O0 
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fm  a  partition  prooacdlngl  pending  th.  procoeMngs  is  not.  how- 
ever, authorized  .here  there  Is  nothing  tc  sho,  ar^  real  necessity 
therefor  or  l«ine„t  danger  of  loss.  ...  but  If  a  tenant  In 
possession  does  not  dispute  the  title,  or  Interfere  ,1th  hi. 
cotenants.  it  is  not  proper  to  appoint  a  receiver.  Particularly 
-here  it  1,  not  averred  that  the  defendant  Is  insolvent. -   (20 
R.  0.  I.   769.)  -Protection  and  preservation  of  the  property  or 
the  rents  and  profits  thereof.  fro„  injury,  waste,  removal,  co^ 
version,  or  destruction,  is  a  sufficient  ground  for  the  appoint.ent 
«f  a  receiver  In  an  action  for  ^rtltlon  and  is  the  „o.t  co«.on 
ground  for  such  appolnt„ent,  and  the  r...le  has  been  fre,uentlr 
applied  m  the  case  of  .min,  property."  (47  C.  J.  398.)  Hlnln, 
property  was  involved  In  A.es  v.   t^.,,  ^^^^ 

Pro.  the  Pleadings  the  following  facts  appears  Appellant 
IS  the  owner  of  an  undivided  two-ninths-  interest  In  the  property 
m  question.  The  decedent,  in  his  will  disposing  of  his  personal 
property.  na«ed  hi.  executor.  The  will  was  probated  In  the  Probate 
court  Of  cook  county  and  letters  testamentary  issued  to  appellant 
as  executor.  The  only  personal  estate  of  the  decedent  which  has 
ocme  into  appellant's  hands  as  executor  is  $926.66.  There  are 
unpaid  Claims  against  the  estate  and  the  Probate  court  has  allowed 
Plaintiff  a  wldoWs  award  of  $1,500.  The  docedont-s  estete  i. 
still  in  probate  and  the  assets  of  the  estate  are  insufficient  to 
par  debts  and  charges  of  administration.  6n  April  4.  I94I  (the 
instant  bill  was  filed  on  November  7.  1941).  the  Probate  court 
directed  the  executor  to  sell  the  real  estate  if  found  necessary 
in  order  to  pay  the  debts  and  charges.  The  building  is  approxi- 
-ately  eighty-five  per  cent  rented  and  the  entire  rental  is  $285 
a  month.  For  several  months  after  the  decedenfs  death  plaintiff 
collected  the  rent..  The  executor  is  now  in  possession  and  1. 
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collectlng  the  rents.  Neither  one  has  rendered  an  acciountlng 
to  the  other  heirs.  Appellant  says  that  he  has  kept  an  acctir&ta 
account  of  his  receipts  and  has  at  all  times  been  able  and  willing 
to  render  a  report  thereof.  It  will  be  prestmed  that  appellant, 
as  executor,  is  acting  under  bond.  Plaintiff  alleges  in  her 
bill  that  appellant  "is  administering  said  intestate  real  estate 
in  accordance  with  the  Statute  in  such  case  made  and  provided." 
There  is  no  allegation  that  he  is  improperly  excluding  any  of  , 
the  other  owners  from  the  premises  or  that  plaintiff  had  sought 
the  possession  of  the  premises  or  any  part  of  them,  or  that 
she  had  been  ousted  by  the  executor  frcan  the  premises.  Nor  if 
there  any  allegation  of  mismanagement  or  waste  by  appellant.  In 
fact,  plaintiff  alleges  that  the  building  is  approximately 
eighty-five  per  cent  rented.  There  is  no  allegation  that 
appellant  is  insolvent  and  unable  t©  respond  in  damages,  nor 
that  appellant's  interest  ia  the  property  is  not  sufficient 
security  for  plaintiff's  interest  in  the  rents  which  have  been 
collected.  Appellant  concedes  that  he  has  not  accounted  to 
plaintiff  for  her  share  of  the  rents,  but  plaintiff  makes  no 
allegation  that  she  had  ever  asked  appellant  to  account  for 
her  share  of  the  rents.  Appellant  alleges  that  plaintiff 
collected  the  rents  for  several  months  after  dacedent's  death 
and  has  not  accounted  to  the  other  owners  for  the  same,  and 
appellant  contends  that  until  plaintiff  accounts  for  the  rents 
she  collected  he  has  no  way  of  knowing  what  is  her  rightful  share 

in  the  moneys  he  has  collected,  and  he  alleges  in  his  pleadings 
that  he  "has  kept  an  accurate  account  thereof  and  has  beon  ready, 
willing  and  able  to  render  a  true  and  accurate  report  thereof  at 
any  time.** 

In  support  of  the  order  appointing  the  receiver  counsel 
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for  plaintiff  have  made  statements  of  all^g^d  facts  that  arc  not 
based  upon  any  allegations  In  the  pleadings.  This  is  not  a 
ccaomendable  practice  and  does  not  aid  plaintiff's  causa*  Plalzi- 
tiff*s  counsol  argue  that  appellant  has  not  fulfillad  his  duties 
as  executor  In  the  Probate  court  proc<?edings  and  that  he  has  not 
complied  with  orders  of  the  Probate  coort.  This  argument  is  not 
warranted  by  the  plaadlngs,  but  even  if  the  charg«  were  truo^ 
the  proper  place  to  malte  it  is  the  Probate  court, 

'->  find  that  the  order  appointing  a  receiver  was  not 
warranted  by  the  ellegatioss  of  the  pleadings  and  we  see  no  good 
reason  why  the  property  In  the  instant  case  should  be  burdened 
with  the  costs  incident  to  a  r<?c^lvershlp, 

fhii  interlocutory  order  of  the  juperlor  court  of  Cook 
county  appointing  a  receiver  is  rs?versed, 

HITSRLOCUTORY  OHDICR  APPOINTING 

R?:CSIT!3R  HSVBH3SD, 

Sullivan  and  Friend,  JJ.,  concur* 


Ill 
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Carl  C.   *^tpa';m,  ) 

Plalntiff-Ajspellcs,  )  Appeal     from 

-VB~  j  County    Co  or 

Harold  Pe.rMac.  ^^^     )  . :iom:.n    Coun'.^        _      -   .^, 

I>efendcjit-Appf.n^^     )  •>■••     ^    .     ^  -♦     • 

rulton  J:  O  1  O  l.A.    O  5  1      b    / 

On  Sunday,  Nov«nber  19,  1939,  i^elyn  iitravm,  %-lfe-  of 
the  Plaintiff -Appellee,   Carl  G.   "tPaim,  -^tdl©  driving:  South 
on  3o«th8iP.Bt  street  In  tlie  Cj.ty  of  Jao>.conTllle,   In      her 
husbands  0!ri\   caw9  in  contact  >dth  the  oar  of  the  Defondnnt- 
App9ll«'^nt,   and  the  ri(^ht  front  fender  a«d  runnia^  board  of 
Appfllee's  car  -was  dariaged  as  a  result  of  such  colli 3i:;n. 

Suit  waa  started  by  Appellee  against  Appellant  In  a 
JuBtloe  of  the  ?t>ace  Go\xr%  where  Jud^ent  '^as  entered  in 
favor  of  the  Appellant. 

On  appeal  the  case  was  tried  in  the  County  Court  of 
Morgan  County,  -=.*lthout  a  Jury,  ^diere  54  fin'-llng  nnl  Jud^sient  •.aa 
entered  against  the  Appellant  for  the  sujon  of  %'}2,QO,  and  costs 
of  suit.     From  that  Jucl/yinent  /^pellant  titis  perfected  an  apps'^l 
to  thla  Court. 

TliC-  vltnesaes  for  Appellee,   consisting  of  hJ.a  wife  '..'lie 
WB3  drlvinc  the  oar,  a  young  ^vl  v/ho  wae  ridine;  In  the  front 
seat  of  her  car,  and  one  Ruth  Strovraat  >?ho  was  on  her  front 
poroh  aorose  the  atreet  from  the  a««ne  of  the  accident,  testified 
that  the  oar  of  the  /^pellant  vaa  pax%.ed  on  the  west  side  of 


^o^ 
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Southeast  street  headed  south;   that  a  number  of  automobiles 
v/ere  also  parked  along  that  side  Df  the  Street  uy  people 
attending  Church  services  at  the  Lutheran  Church  located  on 
the  Northweat  corner  of  the  int?.-reectiuii  of  lioutheast  street 
and  East  Beeoher  Avenue;   that  the  Appellant  came  out  of  the 
church,  got  in  his  car,  started  it,  turned  to  the  left  and 
ran  Into  the  front  end  of  the  Stravm  car  as  it  was  passinei-. 

The  Appellant  testified  that  when  he  entered  his  car, 
he  released  his  brs;.}ce  and  allo^-'ed  the  oar  to  coast  down  grade 
against  the  bumper  of  the  car  directly  in  front  of  him;   that 
as  it  moved  forvBard  he  turned  the  front  end  of  his  automobile 
slightly  outward  gmd  while  it  was  In  a  standing  position  Mrs. 
Stra.i»n  drove  by  and  collided  with  the  front  end  of  his  car. 
Mrs.  Stra'-m  further  testified  that  she  was  driving  carefully 
at  a  speed  of  about  I5  miles  per  hour,  which  was  disputed  by 
witnesses  for  the  Appellant. 

There  is  no  question  of  law  Involved  in  this  appeal. 
Appellant  Insists  that  Mrs.  Strawn  was  guilty  of  contributory 
negligence  in  not  anticipating  that  cars  so  parked  might  at 
any  time  be  turning  into  the  street.  The  Appellant  gave  no 
signal  of  any  kind  of  his  intention  to  turn  into  the  street. 

The  question  of  contributory  negligence  is  one  pre- 
eminently for  the  consideration  of  a  ^wcj ,   as  such  negligence 
cannot  be  defined  in  exact  terras,  and  unless  it  can  be  said 
that  the  action  of  a  person  is  clearly  and  palpably  negligent 
It  is  not  vrithin  the  province  of  the  Cciirt  to  substitute  its 
judgment  for  that  of  the  Jury.  Blumb  v.  G-etz.  366  111.  P.JJ- 
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In  Meyer  v.  Hsndrlx,  Jll  111.  App.  605,  the  Court  said; 

"These  controverted  quest  long  -©*=fs«t  wore 
primarily  questions  of  fact  for  the  trial 
Judge,  sitting  as  a  trier  of  fact,  in  the 
absence  of  a  Jury.  The  finding  of  the  trial 
courT  Judge  on  the  controverted  facts  is  entitled 
to  the  same  v/eight  as  the  verdict  of  a  Jury, 
Moore  v.  David  J.Molloy  Co.,  222  111. App.  295. 
The  Judgment  of  that  Court  who  ss.v;  the' 
witnesses  and  heard  them  testify  is  conclusive 
on  all  questions  of  fact,  if  not  manifestly 
acainst  the  weight  of  the  evidence." 

While  the  proof  in  thii?  case  is  somewhat  conflicting,  a 

reading  of  the  entire  record  discloses  ample  evidence  to  sustain 

the  finding  of  the  County  Court  in  favor  of  the  Appellee  and  the 

Judgment  of  that  Court  is  affirmed. 

AFFIRMED. 
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STATE  or  ILLINOIS 
APPELLATE  COURT 
THIRD  DiaTRICT 


Gen.  No.  9316.  Agenda  No.  liS. 


James  Barker  ) 

Plaintiff-Appellee,     ) 


-vs- 


)    Appeal  from 

! 


Circuit 


George  Geisendorfer,  ) 

Defendant-Appellant.  )  PDce     County. 


313  I.A.  351'^  f 


Fulton  J: 

The  record  in  this  case  discloses  the  following  facta: 
On  the  20th  day  of  February,  A. D.  194-1,  one  A.B.Lawson, 
oommenced  a  suit  in  the  Justice  of  the  Peace  Court  before 
the  Appellant,  George  Geisendorfer,  a  Justice  of  the  Peace 
in  Pittafield,  Illinois,  against  the  Appellee,  James  Barker. 
The  case  was  set  for  trial  at  eight  o'clock  A.M.  on  February 
27th,  1941.  j\fter  one  or  two  short  continuances,  it  was 
again  set  for  her.rlng  at  one  o'clock  P.M.,  on  tiiat  same  date. 
At  thtfhour  the  Appellee  appeared  with  his  attorney,  David 
Williams,  and  moved  for  a  change  of  venue,  presenting  in 
support  thereof  the  affidavit  of  the  Appellee,  Jamee  Barker, 
defendant  in  that  cause,  stating  that  he  could  not  have  a 
fair  and  impartial  trial  before  the  Appellant  Geisendorfer. 
The  motion  for  change  of  venue  was  denied  by  Appellant  on  the 
ground  that  the  motion  was  filed  too  late  because  a  motion 
for  continuance  had  theretofore  been  granted  to  Appellee 
Barker. 
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The  cause  then  proceeded  to  trial  and  continued  Into 
the  next  day,  February  2Sth.  On  that  date  the  Justice  of 
the  Peace,  Appellant  here,  found  In  favor  of  A.B.  Lawaon, 
the  Plaintiff  In  that  suit,  and  entered  Judf^raent  against 
Appellee  for  the  sum  of  $55.00,  and  costs  of  suit.  Appellee 
Barker  paid  the  Judgment  and  later  started  suit  against  the 
Appellant  Oelsendorfer  to  recover  the  penalty  provided  for 
in  Paragraph  36  of  the  Justice  and  Constables  Act,  for 
refusing  change  of  venue. 

On  the  trial  of  that  case  in  the  Justice  Court  Judgment 
was  rendered  in  favor  of  the  Appellant  George  Oelsendorfer, 
and  against  the  Appellee,  James  Barker,  whereupon  Barker 
appealed  the  case  to  the  Circuit  Court  of  Pike  County.  The 
cause  was  tried  in  the  latter  court  and  resulted  in  a  Judgment 
for  the  Appellee  and  against  the  Appellant,  George  Oelsendorfer, 
the  damages  being  fixed  in  the  finding  of  the  Court  and  in 
the  Judgment  at  the  sum  of  $100.00.   It  is  that  Judgment 
\7   which  Appellant  seeks  to  reverse  by  this  appeal. 

It  is  the  duty  of  a  Justice  of  the  Peace  to  grant  a 
change  of  venue  where  a  party  to  the  suit,  before  the  commence- 
ment of  the  trial,  makes  oath  that  he  cannot  have  an  impartial 
trial  before  said  Justice  of  the  Peace,  ahap.75.  Par.  J,k-, 
Ill.R.S.  a9ij9>,  Bar  Assn  £d. 

change  of  venue  is  a  statutory  right.  People  v. Gibbons, 
91  111.  App.  567. 
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"Any  Justice  of  the  peace  or  police  maclatrate 
wlio  shall  refuae  a  change  of   venue  In  any  suit 
or  proceeding  instituted  and  then  pending  before 
,,  him,  Upon  the  proper  application  being  made  as 

provided  for  in  this  act,  shall  forfeit  and  pay 
'T'^'tto  the  person  aggrieved,  one  hundred  dollars, 
to  be  recovered  by  action  of  debt  in  any  court 
of  competfinjt  Jurisdiction. "  Par,  }G.    Chap. 79. 
Ill.R.S,^^2p-;  State  Bar  Assn.  t^d. 

Appellant  insists  that  the  motion  for  change  of  venue 
in  the  Lawson  case  v/as  filed  too  late  because  a  continuance 
had  been  granted  Barker  prior  to  his  application  for  the 
change.   The  caae  of  BwSga  v.  Martin,  1/4  111.  App.  217,  i« 
cited  as  authority  but  that  opinion  sets  forth  an  entirely 
different  situation  from  the  record  in  this  case. 

The  cases  cited  in  support  of  the  principle  thr^t  a 
Judicial  officer  is  not  answerable  in  a  civil  suit  for  any 
Judicial  act  within  his  Jurisdiction,  however  erroneous,  to 
a  party  aggrieved,  were  all  rendered  long  prior  to  the 
adoption  of  Par.  36  above  quoted. 

In  this  case  w^e  believe  that  the  application  for  change 
of  venue  in  the  Lawson  case  was  made  by  Appellee  in  apt  time; 
the  affidavit  in  support  of  the  same  was  in  substantial 
compliance  with  the  Statute;   the  Appellee  was  aggrieved  by 
the  refusal  of  Appellant  to  grant  the  change  of  venue  complained 
of  and  the  action  of  the  Appellant  in  denying  such  motion  was  a 
dear  violation  of  said  Paragraph  36. 

All  of  these  issues  were  proven  by  satisfactory  and  con- 
vincing evidence  and  the  Judgment  of  the  Circuit  Court  is 
affirmed. 

AFFIRMED. 
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Appeal  was  taken  by  the  defendant,  Louis  A.  Hauffe,  froa 
a  Judgment  entered  against  him  and  In  favor  of  plaintiff  appellee 
Mildred  Rennle  In  the  Circuit  Court  of  Logan  County,  Illinois.   ?he 
action  sought  reooTery  of  doniagea  for  personal  Injuries  alleged  to 
have  been  sustained  by  the  plaintiff  appellee  vdille  riding  as  a 
passenger  In  an  automobile  then  being  driven  In  a  northerly  direction 
on  concrete  State  Highway  No.  131  at  a  point  about  five  alles  southeast 
of  Lincoln,  Illinois.   The  above  oar  iras  proceeding  along  said  highway 
In  the  rear  of  a  small  ploicup  truck  operated  by  the  defendant  Hauffe 
and  being  driven  by  him  In  the  same  direction.  According  to  the  tes- 
timony of  the  plaintiff,  the  defendant  Hauffe  attempted  to  tiim  around 
on  the  hard  road  by  driving  his  truck  upon  the  east  shoulder  of  the 
highway  and  then  to  the  left  across  the  slab  towards  the  west;  that 
at  that  time,  a  third  automobile  driven  by  one  Bemlce  Hoaerln  was 
approaching  defendant's  truck  fz^a  the  south;  that  Bemloe  Homerln, 
because  of  the  act  of  the  defendant  Hauffe,  was  forced  to  drive  her 
car  with  at  least  two  wheels  thereof  off  of  the  highway  on  to  the  wet 
and  slippery  west  shoulder,  and  that  as  a  proximate  result,  she  lost 
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oontrol  of  her  oar,  causing  it  to  run  to  the  left  aoroas  the  slab  into 
the  oar  in  whioh  the  plaintiff  was  riding,  resulting  in  eevere  injuries 
to  the  plaintiff. 

The  Jury  retux*ned  a  verdict  for  the  plaintiff  in  the  sua  of 
seren  hundred  dollars,  and  after  overruling  the  taotions  for  a  new  trial 
interposed  by  the  defendant,  the  Court  entered  Judgment  on  the  verdiot, 
from  whioh  this  appeal  is  prosecuted. 

The  cause  of  action  is  based  on   the  plaintiff's  contention 
that  Louis  A.  Hauffe,  the  defendant,   suddenly,  carelessly  and  neg- 
ligently ran  and  drov«  his  delivery  truck  across  the  paved  portion  of 
the  highway  and  into  the  path  of  the  car  that  was  being  driven  by 
Bemice  lioiaerin,  thereby  blociang  traffic  upon  both  traffic  lanes  of 
•aid  highway,  and  that  as  a  direct  result,  Sernice  Homerin  was  forced 
and  conipelled  to  pass  az*ound  in  front  of  said  delivery  truoic  in  order 
to  px*event  a  collision  of  her  automobile,  causing  her  oar  to  aliid  into 
the  oar  occupied  by  the  plaintiff  and  iaj\ire  her. 

The  evidence  is  conflicting  on  the  question  of  whether  or 
not  the  Homerin  oar  was  forced  off  of  the  slab  by  the  defendant  in 
the  negligent  operation  of  his  truck  or  whether  it  left  the  slab  for 
no  apparent  reason  a/ter  it  passed  his  truck.  According  to  the 
plaintiff's  testimony,  the  oar  in  which  she  was  riding  was  about  one 
hundred  feet  to  the  rear  of  the  truck.  She  testified  that  the  truck 
suddenly  whirled  az*ound  on  the  hard  road  and  that  the  front  end  of 
the  truck  was  very  close  to  her  left  side  of  tlie  slab  and  that  it  was 
crosswise  on  the  slab  and  over  the  black  line;  that  at  that  tinSf  the 
car  driven  by  Bernice  Homerin  at  least  partly  left  the  slab  to  pass 
around  the  truck.  Bemice  Homerin  testified  that  she  obseirved  the 
truck  start  to  make  the  tuna  on  the  higiwray;  that  she  shifted  into 
second  and  started  to  pass  him;  that  at  that  time  the  defendant  started 
foz*waz*d  ahead  of  her  and  that  she  was  foroed  to  turn  out  on  the  Moulder 
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and  that  as  she  went  out  on  the  shoulder,  her  car  began  to  skid  suid 
swung  across  the  pav«aent  into  the  autouoblle  occupied  by  the  plaintiff. 
The  witnesses  seem  to  agree  that  the  collision  occurred  at  a  point 
about  aerenty  five  to  one  hundred  feet  from  the  truck. 

Defendant  appellant  testified  that  after  he  had  passed  the 
place  where  he  had  intended  to  stop  along  the  highway,  he  decided  to 
turn  around  on  the  slab  and  go  in  the  opposite  direction;  that  there- 
upon he  drove  off  of  the  slab  and  aade  a  turn  toward  the  hard  road; 
that  he  drove  to  the  black  line  and  backed  off  of  the  paveaent  with 
the  front  wheels  of  his  car  against  the  edge  of  the  slab  and  waited 
until  the  Hoaerln  oar  had  passed  him;  that  he  then  turned  on  to  the 
hard  road  and  followed  her;  that  he  saw  her  car  go  off  the  highway 
on  to  the  shoulder  and  turn  back  0^  the  slab  and  strike  the  car  that 
had  ooae  froa  the  south,  which  was  occupied  by  the  plaintiff. 

Whether  or  not  the  evidence  established  the  charges  of 
negligonce  alleged  in  the  cos^laint  beoaiae  a  question  of  fact  for 
the  Jury,  which  was  determined  adversely  to  the  defendant  appellant 
by  its  verdict. 

The  lB?>ortant  question  presented  by  the  record  and  argued  by 
counsel  is  whether  the  nei:^igenoe  alleged  was  the  prozioate  cause  of 
the  injuz*y  to  the  plaintiff,  or  whether  the  collision  was  not  the 
proxiaiate  result  of  audi  alleged  negligence  on  the  part  of  the  defendant, 
but  was  the  result  of  an  Independent  intervening  cause,  viz;  The  act 
of  Bernice  Hoaerin  in  turning  back  upon  the  pavement  after  she  had 
passed  in  front  of  the  defendant's  truck.   The  rules  for  deterstining 
whether  a  negligent  act  or  omission  is  the  proximate  cause  of  an  injury 
are  well  established  and  have  been  applied  by  different  courts  in 
numerous  oases  under  differing  conditions  of  fact,   ^e  negligent  act 
or  omission  must  be  tne  proximate  cause  which  produces  the  injury,  but 
it  need  not  be  the  sole  cause  nox*  necessarily  the  last  or  nearest  cause. 
It  is  sufficient  if  it  concurs  with  some  other  cause  acting  at  the  same 
time  which,  in  combination  with  it,  causes  the  injury;  or  if  it  sets  la 
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JM  motion  a  chain  of  circumstances  and  operates  on  thea  in  a  continuous 
sequence  unbroken  by  any  new  or  independent  cause.  It  1b  not  necessary 
that  the  person  ^ilty  of  a  negligent  act  or  oaission  laight  have  fore- 
seen the  precise  form  of  tiie  injury,  but  when  it  occurs,  it  oust  appear 
that  it  was  a  material  and  probable  consequence  of  his  negligcnco.  The 
teet  in  determining  the  question  of  a  proximate  cause  is  whether  the 
person  guilty  of  the  first  negHgent  act  or  oaission  aight  hare  reason- 
ably auticlpatiid  the  intervening  cause  as  a  natuz*al  and  probable  result 
of  hie  own  negligence  and  if  so,  the  connection  between  such  negligence 
and  the  injury  is  not  broken  by  the  intervening  cause. 

If  thsre  la  evidence  tending  to  show  that  the  negligence 
alleged  was  a.   proximate  oraxae  ot   the  injury,  then  the  matter  is  one 
of  fact  to  be  subaitted  to  the  Jury,  but  the  question  whether  there 
is  any  su<^  evidence  is  one  of  law  for  the  Trial  Judge  to  decide.  In 
Lotesto  V.  3aker,  246  111.  App.  425,  a  plaintiff  based  his  cause  of 
action  on.   the  fact  that  the  defendant  swerved  his  car  into  the  path 
of  a  tmok  and  that,  as  a  natural  consequence,  the  driver  of  the  truck 
swerved  his  truck  to  the  left,  thereby  injuring  the  plaintiff.   There, 
as  here,  it  was  argued  that  the  negligence  of  the  driver  of  the  auto- 
mobile was  not  the  pj:*oxim.'itte  cause  of  the  injury;  that  the  intervening 
act  of  the  driver  of  the  truck  was  the  sole  cause  of  the  injury.  The 
Court  said  (page  431):   'In  considering  the  conduct  of  the  defendant, 
Henikoff,  it  will  be  seen  that  that  conduct  was  in  and  of  Itself, 
according  to  the  evidence  for  the  plaintiff,  the  dii'ect  source  of  the 
swez*ving  of  the  truck,  to  the  left,  out  of  its  uoroal  course  and  of 
the  consequent  collision  with  the  plaintiff.  When  the  automobile 
intercepted  the  truck  it  precipitated,  almost  iiaaediately,  the  new 
motions  of  the  truck,  which  resulted  in  the  collision.  The  act  of 
the  driver  of  the  truck,  eoasidering  the  siUiation,  was  entirely 
dependent  \lpon  the  action  of  the  defendant  Henlkoff .   It  may  be  true 
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that  both  the  drlYer  of  the  tz*uck  and  the  defendant,  Henl/coff,  were 
guilty  of  negllgonoe,  but  It  does  not  follow  that  the  negllc^enoe  of 
the  driver  of  the  tmxok  exonerated  the  defendant  Keni:*off,  for  if  the 
plaintiff  waa  ln.lured  by  the  oomblaed  nogllgenoe  of  both  parties  he 
would  haTe  a  onuse  of  -iietlon  a^lnat  either  or  both.   3t.  Louis  Bz*id6« 
Co.  Y.  Miller,  138  111.  465. • 

If  the  defendant's  tz*uoiC  was  crossways  on  the  highway,  ae 
his  wltnens,  Bemloe  Homerin,  testified,  and  If  the  defendant  uioved 
his  tz*uo}£  forward  as  ahe  was  passing  In  front  of  his  truck,  he  al^t 
haye  reasonably  aritlolpated  tliat  his  action  would  cause  her  to  leave 
the  highway  and  that  she  olsht  lose  control  of  her  autouoblle  on  "Uie 
vet   and  Blip.>ez*y  shoulder,  tliereby  causing  daaa^e  to  her  own  oar  or 
any  other  oars  which  mlglht  be  driving  along  the  highway.  Therefore, 
the   Jury  was  Justified  in  finding  that  the  collision  wae  directly 
traceable  to  the  negligence  of  the  defendant,  as  alleged  in  the 
ooBq>lalnt. 

We  hold  that  the  Couz*t  was  warranted  in  suboltting  this 
question  of  fact  to  the  Jury  under  the  evidence,  and  the  Jury  was, 
from  the  facts  and  olrcumstftnces  in  evidence,  warmnted  in  finding 
that  tlie  connection  between  the  conduct  of  the  defendpjit  and  the 
collision  was  unbrok^^n  and  that  the  proximate  cause  of  the  injury 
was  the  negligence  of  the  defendant. 

It  is  further  insisted  that  the  Court  erred  in  refusing 
six  of  the  defendant's  Instruotiona.  All  propositions  of  law  were 
fully  covered  in  sixteen  instructions  given  by  the  Court  on  behalf 
of  the  defendant.   The  refused  Inetructions  are  subject  to  criticisia. 
It  iB  not  proper  to  instruct  tlie  Jury  that  certain  facta,  aonie  of 
which  are  not  disputed,  do  or  do  not  constitute  negligence,  con- 
tributory negligence  or  proximate  cause. 

Finding  no  reversible  error  in  the  record,  the  Jucl^^cent  of 
the  Circuit  Court  of  Logan  County  is  affiraed. 
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MR,  PRESIDING  JUSTICE  MoSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 
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""  """"*1*Ki8  is  an  action  for  an  accounting.  The  principal 
item  in  controversy  is  the  claim  of  Carroll  Schendorf  &  Boenlcke, 
Inc.,  a  real  estate  agency,  for  compensation  for  services  and 
expenses  in  connection  with  securing  purchasers  of  apartments 
in  a  large  cooperative  apartment  building, 

Carroll  Schendorf  &  Boenicke,  Inc.,  operated  under  that 
name  until  June  24,  1931,  when  its  name  was  changed  to  Exchange 
Sales  Corporation,  Subsequently  it  made  an  aBsignment  for  the 
benefit  of  creditors  and  the  plaintiffs  are  successor  trustees 
under  that  assignment. 

In  1927  James  Carroll,  Winfleld  Schendorf  and  Keyer 
Fridstein,  as  individuals,  associated  themselves  together  to 
build  a  98  cooperative  apartment  building  at  5000  East  End  avenue, 
Chicago;  Carroll  and  Schendorf  were  officers  of  Carroll  Schendorf 
&   Boenicke,  Inc,;  Fridstein  was  associated  with  a  firm  of  con- 
tractors who  built  the  building,   Carroll,  Schendorf  and  Frid- 
stein borrowed  money  to  purchase  the  land  on  ^ich  the  building 
was  to  be  erected  and  organized  a  corporation  known  as  5000  East 
End  Avenue  Building  Corporation;  10,000  shares  of  stock  were 
distributed  equally  among  the  three  persons  in  consideration  of 
the  transfer  to  the  corporation  of  the  land  upon  which  the  build- 
ing was  to  be  erected.   A  building  loan  of  ^|1, 600,000  was  negoti- 
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ated  with  S,  W,  Straus  &   Company,   Each  apartment  had  alloted 

to  It  a  certain  number  of  shares  of  itock  which  were  to  be  dellr- 

ered  to  the  purchaser,  tog;ether  with  a  proprietary  lease  when 

the  stoelE  was  paid  for  In  full. 

January  10,  1928,  Frldsteln,  Carroll  and  Schendorf,  who 
were  operating  as  a  co-partnership  with  reference  to  the  building, 
and  Carroll  Schendorf  &   Boenloke,  Inc.,  (hereafter  called  "Boe- 
nloke.  Inc.")  entered  Into  a  contract  under  which  the  latter 
was  employed  as  selling  agent  of  apartmenle  and  stock  of  the 
building  corporation,  for  compensation  and  terras  which  were  stated 
In  the  contract,   Boenlcke,  Ine»  was  authorized  to  make  leases 
and  had  sole  and  excluelTe  agency  for  this  purpose,  -  the  agree- 
ment to  remain  In  full  force  and  effect  until  all  of  the  stock 
was  sold  or  apartments  leased.   The  contract  also  provided  that 
all  Its  terms  and  obligations  should  be  binding  upon  the  adminis- 
trators and  assigns  of  the  parties  thereto. 

When  the  shares  of  stock  of  the  building  corporation 
were  Issued  they  were  deposited  In  escrow  with  the  Chicago  Title 
&   Trust  Company,  with  the  proceeds  of  the  sale  of  the  stock. 
The  agreement  of  January  10,  1928,  directed  the  Chicago  Title  & 
Trust  Company  to  pay  Boenlcke,  Inc.,  Its  charges  out  of  the  first 
moneys  received, 

October  1,  1928,  the  co-partnership  of  Cari*oll,  Schendorf 
and  Frldsteln,  who  wez^  constructing  the  building,  becaac  Involved 
in  financial  difficulties,  not  having  sufficient  funds  to  pay  the 
various  persons  to  ^om  they  were  Indebted  for  money,  materials, 
etc,.  Including  Boenlcke,  Inc.,  to  whom  they  wez^  indebted  in  a 
substantial  amount.   On  this  date  a  meeting  was  called  of  the 
creditors  of  this  co-partnership  at  which  the  situation  was  dis- 
cussed for  the  purpose  of  finding  a  method  to  oostplete  the  build- 
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Ing  and  eatlsfy  the  credltora.   Three  attorneys,  representing 
different  creditors,  were  appointed  a  committee  to  Investigate 
the  situation  and  formulate  a  plan  of  liquidation^ 

A  trust  Indenture  was  prepared  which  wae  dated  December 
16,  1928,  but  was  not  actually  signed  by  all  of  the  parties  until 
some  weeks  thereafter.  Under  this  sigreement  Carroll,  Schendoirf 
and  Frldsteln  conveyed  to  the  Foreman  Trust  &   Savings  Bank  and 
Morris  E,  Pelwell,  as  trustees,  certain  assets,  Including  the 
capital  stock  of  the  building  corporation  and  proprietary  leases 
and  all  other  Interests  In  moneys,  contracts  or  assets  received 
In  exchange  for  stock  previously  sold*   It  also  provided  that 
the  creditors  should  receive  In  exchange  for  an   assignment  of 
ttielr  claims  to  the  trustees,  debentures  of  four  different  classes; 
A,  B,  C,  and  D,  -  to  have  priority  In  the  order  mentioned, 
Boenlcke,  Inc« ,  received  class  D  debentures  In  the  aggregate 
amount  of  166,763.52,   The  master  to  whom  the  cause  was  referred 
found  that  this  amount  covered  claims  due  Boenlcke,  Inc.,  up  to 
October  1,  1928,  The  chancellor  overruled  the  master  In  this 
respect,  finding  that  the  debentures  were  payments  In  full  to 
December  15,  1928, 

Subsequently  the  Foreman  Trust  &   Savings  Bank  ceased  to 
act  as  trustee,  and  the  American  National  Bank  &  Trust  Company 
became  a  successor  trustee.  Later  the  American  National  Bank 
and  Pelwell  resigned  as  trustees,  and  the  Trust  Company  of  Chi- 
cago, representing  Carroll,  Schendorf  and  Frldsteln  (hereafter 
called  defendants),  was  appointed  successor  trustee, 

Boenlcke,  Inc, ,  continued  to  sell  apartments  in  the 
building  after  October  1,  1928,  advancing  various  sums  for  adver- 
tising and  other  expenses  until  February  15,  1929,   The  master 
held  that  the  agreement  of  January  10,  1928,  employing  Boenlcke, 
In©,,  as  exclusive  selling  agents  of  the  stock  and  apartments 
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Ixi  the  building,  waa  binding  upon  the  defendants,  who  had  know- 
ledge at  all  times  from  October  1,  1928,  that  Boenlcke,  Inc.,  vae 
engaged  actively  In  the  sale  of  leases;  that  the  contract  of 
January  10  was  in  no  way  disaffirmed  on  December  15,  1928  by  the 
trustees  for  the  benefit  of  creditors,  and  that  defendants  becane 
liable  to  compensate  their  selling  agent  for  Its  services  between 
October  1,  1928  and  February  15,  1929,  In  accordance  with  the 
terms  of  the  contract  of  January  10,  1928,   The  chancellor  found 
that  while  defendants  were  liable  for  sales  made  and  moneys  ad- 
vanced after  December  15,  they  were  not  liable  for  sales  made 
and  moneys  advanced  between  October  1  and  December  15,  because 
In  his  opinion  the  agreement  bearing  date  of  December  15  was  by 
Its  terms  a  bar  to  any  claims  prior  to  that  date. 

There  Is  some  conflict  In  the  testimony  as  to  what  was 
said  and  done  at  the  meeting  of  October  1,  1928,  Mr.  Althelmer, 
the  attorney  for  defendants,  stated  that  Boenlcke,  Inc.,  had 
through  Its  agency  handled  the  building  from  its  Inception,  and 
he  recommended  that  It  be  retained  to  continue  the  sale  of  the 
apartments,  and  Carroll  testified  it  was  agreed  by  the  others 
that  this  agency  was  most  competent  and  should  continue  the  Job 
of  selling  the  apartments  and  finishing  what  had  been  started, 
Carroll  further  testified  that  terms  were  discussed  and  it  was 
agreed  that  this  agency  would  handle  the  sale  of  apartments  on 
the  same  terms  as  before;  that  the  terms  of  the  contract  of  Jan- 
uary 10,  1928,  were  discussed  and  subsequently  this  contract  was 
handed  to  Mr,  Blumberg,  attorney  for  one  of  the  creditors,  Fho 
was  drawing  the  trust  agreement.   The  testimony  of  the  attorneys 
for  the  creditors,  who  were  witnesses  produced  on  behalf  of  de- 
fendants was  eomeidaat  in  conflict  with  that  given  by  Mr,  Carroll, 
Maurice  Berkson,  one  of  these  attorneys  testifying,  did  not  recall 
that  management  was  discussed,  althou^  Mr.  Althelmer,  the  at- 
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torne7  for  Boenloke,  Inc.,  had  Bald  thleh  agency  would  keep  the 

matter  going.  ^ 

The  master  eaw  and  heard  the  wltnessee  and  vas  in  the    ^ 
beet  position  to  Judge  of  the  weight  of  their  testimony.   There 
are  many  cases  holding  that  the  findings  of  a  master  are  entitled 
to  consideration,  and  in  Meyer  v»  Levy,  249  111.  App,  408,  it 
is  said  that  "a  court  of  review  should  be  slow  in  disturbing  the 
conclusions  of  the  master  upon  the  facts,  unless  it  can  be  said 
that  the  master's  conclusions  were  clearly  contrary  to  the  pro- 
bative force  of  the  evidence^"  The  master  found  that  Boenicke, 
Ino«  continued  to  sell  apartments  under  the  contract  of  January 
10,  1928  during  the  period  between  October  1,  1928  and  February 
15,  1929;  that  the  defendants  knew  this  and  did  not  disaffirm 
the  contract  of  January  10,  which  was  by  its  terms  made  binding 
on  the  assignees. 

The  brief  for  Boenioke,  Inc,  persuasively  argues  that 
if  it  is  successful  it  will  only  mean  that  it  is  paid  for  ser- 
vices actually  rendered  and  moneys  advanced,  ^.iille  if  defendants 
are  successful  it  will  mean  they  will  have  obtained  services  and 
benefits  without  paying  for  the  same. 

The  agreement  of  December  15,  1928  is  not  a  bar  to 
Boenicke,  Ino,  recovery  of  moneys  earned  between  October  1  and 
that  date.   In  the  pleadings  filed  by  defendants  there  1?  no 
claim  that  this  document  of  December  15  is  a  bar.   The  first 
time  this  appears  is  in  the  objection  to  the  master's  report. 

It  should  be  borne  in  mind  that  at  the  meeting  of  October 
1  the  terms  of  the  proposed  txnist  were  agreed  upon  and  that  Mr, 
Blumberg  was  appointed  to  draw  up  the  trust  agreement.   This 
took  several  weeks,  and  it  is  in  evidence  that  some  of  the  parties 
did  not  sign  it  until  some  time  after  the  date  which  it  bore. 
Under  such  circumstances  the  actual  dating  of  the  document  cannot 
be  considered  important  as  fixing  the  amounts  due.   The  claims  of 
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r->.t.a»?!   sM:f  nso  JJt  eseXcu   ,8Cfaali   eri*  noq^?  i»^mBtii  ©ifj'  lo  aaoisuloijo© 

xji«niQo'?  &SiA  6SGI    ,1  'Xf>€fo;roO  ft^^vcTetf  Iwiicq  odJ  anlti/fi  8SeX   ^01 

HTxiiliiasli)  *on  Blii  £>nfl  Blrl;^  wsftji  8*ct.&f>flol9r>  •jiU  ^axfi"    JSSGX    »ai 

:^i5filcf   sJOAffl  acne©*   y^tl  \<3  aaw  rif'         , '  ■"      -^JunsT*  *to  ^sjsiJnoo   sri^ 

,a9»fl^l«a£  0r(^  no 

— i9e  "sot  61aq  si  *1  JArfJ  na^im  tXfio  II/.w  d'i  Iwlqesooua  al  jX  11 

-caa  B0Oivi»»  Jb9ttl.sJefo  frr&A  XXlw  tert?  nseai  XX2>r  St   Xi/TcoaeoouB   s^a 

»daa»  «il*  lo'i  -gnlXMq  iuotiStyr  iS'llsnacf 

lt>n.3  X  isciotToO  flaevr;^otf  fc^mtsa  st^nGn  tc  ^iqvoo^^t:    *Of:rI    j-^ioxn-^iod 

on   el  9*isiii  aJfiaSnsleft  ^  B®111  83Hli)«»Xq  sxlf   nl      ,©*af)  t&At 

i?>il.\  »rif      ,iM  A  •!  ax  lada-^eeG  to  ^flWfiW00l>  9lsi:i   tad^  mtalo 

,J'ioq.9i  s'-x^^fsisffl  erf;^  o?  floXtfOfitcfo  «ii.f  nX   «X  eiJB«qq«  slricf  ©fflX* 

iscfoJoO  1o  ^nlj-^ftia  »xt«^  ^a  Ja/lJ  %6ffXffl  ni   sn'XOtf  scf  AXwode   *I 

s»iriT     ,;tnGra»<^'x:jj&  Snsni  arfJ  qw  wA'-tfe  o*  JbetnioqqA  bjbw  sistfmwXa 

"sl^iaq  arlJ  'lo  oihos  *arf*  eon&bXvd  fll  al  j^l  £)n>5    »ai®»w  X^ievea  iooa- 

.siotf  :M  rfoiriw  9*«6  eriJ  leJTra  stoXJ  <kbos   Xi*nn  »l  n^Xe  *on  6XI> 

c^oflrtBo  rfntsmjLfooi)  »t{i   'xo  >)nlJjafi  Xjru*o£   oi»  aaoflsJami/oiXo  iioi/a  leJ&nll 
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all  the  oontractori  were  already  fixed  on  October  1,  1928,  and 
the  amount  of  dehentures  they  were  to  receive  wae  already  fixed 
on  that  date« 

Examination  of  the  trust  agreement  of  December  15,  1928 
doe 8  not  fupport  defendants'  claim  that  by  Its  terms  It  bars  any 
claims  of  Bocnlcke,  Inc*  beyond  October  1,  1928»   The  agreement 
contains  the  provision  that  Carroll,  Schendorf  and  Frldsteln 
warrant  and  represent  that  they  have  full,  true  ejid  lawful  right 
to  make  the  assignment  above  set  forth;  that  the  claims  set  forth 
In  Exhibits  A,  B,  C  and  D,  "are  the  only  liens,  claims,  demands 
and  obligations  arising  out  of  the  purchase  of  eald  land  and  the 
construction  of  said  building,  unpaid  at  the  date  hereof,"  This 
Is  not  a  representation  by  Boenlcke,  Ino,  but  by  the  partnership 
of  Carroll,  Schendorf  and  Frldsteln*   Moreover,  It  represents 
that  the  partnership  had  only  claims,  etc,,  "arising  out  of  the 
purchase  of  said  land  and  the  construction  of  said  building, " 
Boenlcke,  Inc.,  made  no  claims  of  obligations  arising  out  of 
the  purchase  of  the  land  and  construction  of  the  building,  but 
claim  payment  for  services  In  procuring  tenants  for  the  building. 
We  find  nothing  In  this  agreement  contrary  to  the  claim  of  Boe- 
nlcke,  Ino,  that  It  was  entitled  to  compensation  from  October  1 
to  December  15,  1928,   Other  conslderatloiB  support  our  conclusion 
that  the  trial  court  was  In  error  In  sustaining  objections  to  the 
master's  report  in  this  respect, 

February  15,  1929,  Boenlcke,  Ino, ,  entered  into  an  agree- 
ment with  the  trustees  named  in  the  Instrument  of  December  15, 
1923,  whereby  the  former  was  employed  as  exclusive  agent  to  con- 
duct the  sale  of  leases,  receiving  a  commission  in  accordance 
with  the  Chicago  Real  Estate  Board  rates,  and  compensation  for 
the  sale  of  stock  and  proprietary  apartment  leases  in  accordance 
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bms    ,8Sei    ,1  iocfo;toO  no  bsxiJ  xbAit-ilA  *>i©w  tioJojai-noo  axlf  IX« 

f>.c.vf^  ^>ft.x.-- f;,-   p.  ..   ov»Ar»c-.->-  .--t    rvy«v  x«.f*^  «siif#H»tf »jb  Tto  ^njJoaiB  add- 

•«;/«£  ;ffi{{;f  no 

*n9Jrt««*i'ge  '^^IT     ,8SeX   ,1  ledoJ^oO  fnxoxecf    *onT   »»jColnftoSt  lo  ajalalo 

d'ilsi'i  Xwtw;*!  I>n_©  «);;«x;J    ^Ilifl;  ©Vjaxf  "^jert*  ^p.d^  ^^B9^9^q9•l  Bn^s  tttBiiMM 

ai»fla«eJb  ,a«i»Xo  ^en&ll  \Lao  m^t  ens**  ,G  btt&  0  ,8  ,A  Btricfiilxa  nl 
sxa"  i>nfl  JbaeX  iilBs  lo  «e«£lo<isq  ©ff*  "Jo  *co  aiiXilij?,  enoXJ^slXdo  Bna 
sXiil  "  .toa-jerf  •:>t&&  9dt  t&  btxcjau  »'piiJ5XXwtf  f:<t&B  to  tiolfOLfitanoo 
qiria-ssfl^iAq  sii3-  xd  iijfS  ,onI    ^ftioiKtofi  •««?  noltMttinni^tqtn  fs  ton  nl 

siiJ   lo  ;f^o  siiiaXiii"    ..oi-^    »3flrliXo  t-^no  B«ri  <il^t^nttAq  9dt  tatii 

*  ,gaii>Xl«d  iJX.'aa   to  flcX;Jo«nt?ifloo  arid"  fcna  J&rtJsI  ft2»e  lo  •sAiio'xifq 

lo  i«o  gnisi-xjs  SHolJA^jJiIdo  lo  swXjsXo  on  &bMm   »,o«I   ^sjfoXfleoa 

Jjjcf   ,:5nXi)X.tMcf  eJ*  1o  noitouicfanoo  feno  l>jti»X  9dt  Jo  asarioii/q  «i{* 

»,SfliJiXi«d   ©rf:J  'lol  afnsflso'  s^^iiwocnq  nX  asoXvtes  lol  *n«iix«q  ffliJsXo 

-©oa  to  ikX«Xo  0f(J   03^  Xt£i3i:tnoo  tf(oa»«stta*  slxf*  ffX  sw-C'^on  AnXIt  ©W 

X  rtecfoJoO     moil  iioir*BBngq«ce  o:t  fesX*X:fH©  saw  ?J  ^jails'    .onl    teitoXn 

noiauXonoo  luo  iioqvu&  mol-tBinblartto  lerfJv)      .SS'PX    »ax  'xecfmso^CE  o* 

^rro-iqadi  8lfl*  nt  *ioq$i  e'lstasw 
-eaiSA  na  oJni  X)««?»i'ne   ,«onI    ,:53foX«?»o«   4©20X    «8X  vt^J^i^^®^ 

«3X  t^KrlB9-->  a  "io  *n»w«rxtf8nX   »il»  «1  6»»««  seatfsifi*   erfS"  rfd-lw  jfnsffi 

-aoo  0*  *n3'as   9V.t»uIox9  s.3  6»^oiC!W«  iarw  ♦lOBnco'i  ori^  x<^^'t9tbf   »8SGX 

ennftfeioooij  at  noXaoiouaco  -b  gnXvXsoei    (••Hfi^X  ^o  sXjbs   eriJ  *owfi 

lol  noXJaanocrfflot)  ^n«   ^8»?ai  bi^oa  eJa^eH  Xa«fl  os«oirf0  srf*  ritfXw 

'  ofliiX)ioooa  hX  89BseI  *n«ea;f'ieq/?»  x^ft^sifiqcrtq  ftn«  3[oo;fa   lo  ©Xbs   ari* 
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with  schedule  "A*  attached  to  the  agreement.   This  agreement  alRO 
provided  that  the  agency  was  to  pay  all  expenses  In  connection 
with  the  sale  of  the  stock  and  to  pay  for  advertieing  at  the 
rate  of  not  less  than  ^500  a  month;  also  to  receive  as  additional 
commission  a  sum  equal  to  1  per  cent  of  the  selling  price  of 
each  unit,   Boenicke,  Inc,  proceeded  to  sell  various  units  of 
stock  and  proprietary  leases  and  advanced  various  sums  for  adver- 
tising purposes,  and  continued  these  services  during  the  latter 
part  of  1928,  and  also  the  years  1929  and  1930,   The  master  found 
that  for  such  services  it  hecame  entitled  to  receive  commi6«ion8, 
less  credits,  of  a  balance  of  $7,446;  that  it  executed  euh-leases 
and  became  entitled  to  receive  commissions,  and  found  that  it 
was  entitled  to  these  amounts  with  interest  at  the  rate  of  5  per 
cent  per  annum  from  June  1,  1930*   Boenicke,  Inc.  was  entitled 
to  compensation  for  services  on  apartments  sold  between  December 
15,  1928  and  February  13,  1929,  under  the  provisions  of  the 
contract  of  January  10,  1928, 

The  master  found,  and  the  trial  court  approved,  that 
Boenicke,  Ino«  could  not  recover  for  moneys  advanced  on  assumed 
leases,  because  of  a  provision  in  the  contract  of  January  10, 
1928  that  all  escpenses  Incidental  to  sale  were  to  be  assumed  by 
it.  We  agree  with  the  conclusion  that  such  moneys  advanced  weire 
part  of  the  expenses  incidental  to  the  sale  of  the  premises  and 
under  this  contract  were  assumed  by  it. 

The  master  and  court  found  that  Boenicke,  Inc.  was  not 
entitled  to  credit  for  ^1,426,10  for  "miscellaneous  expenses," 
because  of  insufficient  proof  and  also  the  contract  of  January 
10,  1928,  providing  that  such  expenses  shall  be  borne  by  the 
selling  agent,   V/e  also  concur  in  this  conclusion. 

The  decree  found  that  after  December  15,  1928,  and  prior 
to  February  15,  1929,  Boenicke,  Inc,  sold  certain  apartments  In 
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onXa  jrii'=jra«gi;gB  aid's      ,*fl»iB»9f3;s>s  •^  ©*  Adrioai^ifA  "A"   «X«6exloa  dilv 

aolio'^naoo  al  sgansqxa  IXj;  ^aq  o^  bav  Tcoa»ss  »£l;f -4'j3il*  Jb&bivoiq 

Iji!.rroi*i;&.-'.«  ««.  ©viso^i  oJ   osXjs   jxIJao®  ja  0084-  oaxiJ  »a«I  {Ton  to  sJan 

Ic  sBi-nq  ^illiea   dxQ'  lo  ;fn90  lag  I  o^  l&ups  aura  a  noiealflunoo 

to  atlau  iBoiisv  Xlsa  oit  J&«J[>a€.oonq   ,o«I    ,9:<olaaoa     ^tlnu  rioaa 

— iflvl>a  lot  amint  awolxsv  Seoi/s«vAi5  ^n«  leaaci  X'xaJoJtiqoiq  £.nis  jCooi'a 

•xeJcfiBl  »tii  giiiiuf)  aedivxds  aaa^  frawnld'floo  baa   .taaoqii/q  gulal^ 

5n«ot  "SdirBiaia  ©riS      ,OSQX  f>nii.  CEQX  aiissAi  9t&   oaXs  l>ii«   ^SSCX  lo  ;r'LBq 

,«iflOlaalfljHO0  svisoai  oiJ  &9X^iit'«©  »ffi«o©Q  ^J!  seoXvicsa  iieva  lol  t&di 

3  9SfifiX-<J«3  i>©;ri^aa9  Si  d'^rf*    ;S**,V|  to   aonaX«ci  *:   to    »slXJ^«no  e^sl 

;il  <^«4^  ^&ot  en«   .AitoisaXstfoc  97jl9j>ai  oj^  bsXJ'l^ns  dfixaoacT  boA 

leq  3  to  tiiet  ah*  *«  ;?B^^aJ'«l  ^ti-w  Bifuscmsi  aaad*   cJ  £i»X;tXJn©  a«w 

jbsX^tltffls  eBw   ♦onl    »aafaXii?)oa     ,056X   ^X  ecwl.  aeit  mufifLs  laq  ttiQO 

..,~,r:,T  ,/^9C  fl©0Wl9<f  J&Xo«   s;^«*iB*'i«qfe  ISO  8»Qivi38  not  isoX^aacsqaoo  o;f 

ij^fd-  to  anolsiroiq  e>il*  -  .  «„    ,esex   ,5X  ipiattfitfa'?  Bxus  SSSX   .SX 

*ssex  tOx  'ifiju/flax*  to  it*^'^"-fr-r-'^ 

ttss,  u    ^j-.^vvji     -  jiiioD  XaIiJ   9ai  bnA  ^bauo\  i9i9Am  axiT 

i&eai/<»aii  no  bBt>nArb&  z-%»a.om  lol  rjavooei  Jon  bXuoo    »OfiI    ,9Jlolr:8ofi 

»0X  ^•x*«flisl»  to  iOHitaoo   edi  at   aolalToiq  «  to  »ai/AO»cf  ^aaaaaX 

id  l>3»t;8e*5  9d  oi   aiew  sXaa   oi   I&ia&btont   aaaxioqxa  XXja  JaxlJ  8SGX 

"SI  fe'  f>©ofl£vJli«  s'^tftnoffl  c[04;a   ^Adi  ooiauXonoo   Sii*  rid'lw  e«»n3A  erf      *;fi 

6fid  aoaXm^iq  aji;^  to  aXaa   ai^J   o^  XA^isabXoni  aesn^qzs  9d^  to  Jxeq 

•^1  xcf  68JccraB.B  diew  ^oeid'noo  aixfj  rca^atj 

7 on  ®jbw    ,oiu    »pjiGxn«-?04L  i'AifJ'  batfot  i'luoo  bim  'iB^aata  arfP 

"(Sssnsqxe  awoaflaXIi^osXJH"   lot  0X.8a^«X$  lot  tflbeio  cJ  tsXJX^fla 

X'SBwnsI*  to  fOAtiaao  9nt  oaX*  />xijb  toonq  ^naXoittt/eni  to  eau«ofi«f 

aii^  Tjcl  Qfi'iod  ocf  Xlflda   aacn^qxa  dows  tAd9  aulfjivoiq   «8SeX   ^Oi 

,aoX-;.'/Xonco  aid;}  ni  'xuonoo  oaXa  »K        »*n«8«  galXXaa 

'xoliq  Jjna   «3o.v3I   ,SX  "i^dHeoea  t9ilA  )e^  batsot  »&io»b   er'T 

ci  Bjn©iB*t«qa  nlj3;ri©c  JbXos    ,onI    ^9A.oltt&oB   ^GSeX    ,aX  \';.  i.i  tu -^ -i  o* 
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the  East  End  avenue  building  and  expended  moneys  for  advertising; 
that  on  February  13  it  had  in  its  poeseselon  #16,864,09  belonging 
to  the  trustees.   The  decree  credited  It  with  oonuBleelons  and 
advertising  expenditures  aggregating  i9,843,72,  leaving  a  balance 
due  from  It  of  money  belonging  to  the  trustees  of  ^7,0'^0,37, 
Boenloke,  Inc«  argues  that  defendant  eucceseor  trustee  was  not 
entitled  to  this  credit,  as  the  claim  is  barred  by  the  statute 
of  limitations.   Defendants  are  not  seeking  any  recovery  against 
plaintiff  in  this  respect.   They  are  ali^ly  asserting  that  they 
are  entitled  to  a  credit  to  plaintiff's  claim,  and  the  trial 
court  correctly  found  that  the  selling  agent  was  overpaid  in  the 
amount  of  #7,020,37* 

The  master  allowed  interest  to  plaintiff,  but  the  court 
overruled  the  master  in  this  respect.   We  are  of  the  opinion  that 
under  section  2  of  the  Interest  statute  plaintiff  is  entitled  to 
interest  on  all  commie slons  on  sales  made  after  October  1,  1928, 
and  on  lease  renewals  and  on  moneys  paid  for  advertising  from  the 
date  such  commiseions  became  due,  at  5  per  cent  per  annum,  to  the 
date  of  the  decree  to  be  entered  herein  under  the  remanding  order. 

We  think  the  chancellor  properly  taxed  the  costs  between 
the  parties* 

The  briefs  of  both  parties  exhibit  a  high  degree  of 
forensic  ability  and  skill.   But  in  the  intensity  of  mutual  com- 
bat, the  principal  purpose  of  a  brief  -  to  enlighten  the  court  - 
has  been  somewhat  forgotten* 

The  decree  is  affirmed  in  part  and  reversed  in  part, 
and  the  cause  is  remanded  with  directions  to  state  the  account 
consistent  with  what  we  have  held  in  this  opinion, 

AFFIRMED  IN  PART,  REVERSED  IN  PART  AND 
REtlANDED  WITH  DIRECTIONS 

Matchett,  and  O'Connor,  JJ, ,  concur. 
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tgnclsc   feO.i'aB^aiv  iioiaawiaoq  »^i  al  b&d  Jl  5X  tiAV^tf®*?  no  iacii 

on»  ainoJt«slmioo  dttv  iX  MtXb&tQ  99%o&h  erfi?      ^B3iBt9int  arij  o? 

<•:  ai2JA'    '.  gniva*!   ,.'2V,5*8,e$  §«i*jas»iaa*  ■O'XW^JUbaocpce  8fliai;^i«vJij» 

<:o  a»8;fa«il   BtUf  ©it  aitlgnoXecf  ^sficm  1o  j-l  aion:!:  djufe 

jf,iriia,%i&  Y-jftvooni  y^a  -^XA^en   Jo/i  iAbflatoG      ,8Hoi:f»*JtiBlX  to 

X&i'-i:  ar^    ,mlAXo  a'llJt^rniBXc  i  ^XitiJn©  arw 

-.'fif  nX  .&Xsqi9v©  asw  ifne^a  3|alXXe;  ,ii;f  J&nwol  xltofrttoo  tiuoo 

tfsjcfct  aoXiil«fO  »rf:f  lo  ©ijk  ,  -:iiij   al  'isd'eBm  s£»  fieXinisro 

0*  b<*l^t  ~llin.t^£q  ^^^i^tftja  ;r89'X9#JiX  axW  to  2  aoi;fo©8  nabflu 

,8Sf^.'    ,  ''iL&&  ao  afioXftaXflUHOO  XX«  ao  tiiBi'>iinl 

srW  moit  aflXaX^i:  t  £>Xj&c  ♦i'^iWJOffl  flo  Ana  aXiswens?  ©aAsX  no  i)n« 

dii^f   oj    ,n£inr.i3  'xsq  :fn90  'xeq  ..  ^  yub  asiaoacf  anoXseXinAOO  doira  9;fj>Jb 

ti»i)%o  :^lbn'iK^-^  QxU  leinw  ale^^sL  b9%9iae  ad  o^  eeioab  •nrftf  lo  ©i"jiJi 

n9sw;r»cl  a.'  o   6«xj3f  X-Ii^QOi-a  loXXeonjsiio   arit  itni.  . 

•aGXd''ZJ3q  9x1^ 
lo  ea-xasb  iJjaXd  jb  itXcfXxixe  aaXit-xAq  ri*otf  lo  a^aXrttf  arlT 
-soo  Xjsw^L'ia  lo  x*Xs«©3nX   arf*  nl  *i/6      .XXXjfs  Jbn«  x^XXXcTa  oXbaqioI: 
-  iiw  o  9ilJ  nsJri^a-tlfl*  •#  •"  leXicf  js  "Ito  9»oqT:«q  XAqionXocq  axfif    t^ad 

*i3!i;t;fo2iio1:  *»rfwewoa  nead  bjmI 
^tiBq  tU  j^earjavQi  iii«  ifi^q  al  b&anitt»  aX  aaiiaaX)     arIT 
tauQooB  »rlt  Bttk^u  oi  tfloXd^oa'xXX)  x&Xv  X^aLnasai  aX  aat/Bo  axf;^  Jbju 
.ncXflXqo  aXil*  nX  AXsri  avAri  aw  Jariw  riJXv  tne^taXanco 

OldA  fiiA<L  HI  A 
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ROSE  F.  GiisymT, 
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g>>'^*»5ertaor»ei:tw5ca*>rt, 


\ 
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JOSEPH  ROSENBERG  and       ) 

HARRY  ZISOOK,  ) 

Appellants ,  ) 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COmiT.__ 

'^''-'^J^ainiifThTaae^it   two  suits  in  the  Municipal  court 
against  defendants  as  guarantors  of  the  payment  of  principal 
and  interest  of  $3,500  face  value  of  mortgage  bonds  oimed 
and  held  by  her,  (Municipal  court  eases  Nos,  278087I  and 
2780872,)  The  causes  were  consolidated  for  trial  and  heard 
toy  the  court  without  a  Jury  on  Pleadings  and  Admission  of 
Facts  under  par.  259. 18,  subpar.  (2)  of  the  Civil  Practice 
Act  (ch.  110,  111.  Rev.  Stat.  1941).  The  court  denied 
effect  to  a  plea  of  res  .judicata  arising  froa  an  order  or 
decree  of  the  United  States  District  Court  in  reorganization 
proceedings  under  sec.  77-^   of  the  Bankrputcy  Act,  and  entered 
judgments  against  defendants  aggregating  $6,000,  from  which 
they  have  taken  an  appeal. 

From  the  pleadings  and  uncontr over ted  facts  it  appears 
that  plaintiff  was  the  owner  and  holder  of  matured  mortgage 
bonds  executed  by  Joseph  '• .  Loewenstein,  in  the  aggregate 
principal  amount  of  $3,500,  of  which  $1,500  of  face  value, 
dated  December  1,  1927,  were  a  portion  of  an  issue  of  $325>C'X), 
secured  by  a  mortgage  trust  deed  conveying  real  property  in 
Chicago,  known  as  5711-17  Kenwood  Avenue  Apartments,  and  $2,000 
of  face  value,  dated  February  19,  1926,  were  a  portion  of  an 
issue  of  $26J,000,  secured  by  a  mortgage  trust  deed  conveying 
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real  estate  In  Chicago,  knovm  as  the  North-l^ason  Building, 
Defendants  by  written  Instruments,  executed  at  the  time  of 
issuance  of  the  bonds,  guaranteed  their  payment,  with  interest, 

October  17,  1934,  Piuskin  Hall  Building  Corporation  was 
the  owner  of  both  of  these  properties,  as  well  as  other  real 
estate  in  Chicago  known  as  the  Blacks tone  Court  and  Mansfield 
Block,  On  that  date  it  filed  its  petition  for  reorganization 
under  sec.  77^   of  the  Bankruptcy  Act  in  the  District  Court  of 
the  United  States,  and  lloveaber  16,  19 34-,  the  petition  was  duly 
approved  by  the  court  as  liaving  been  properly  filed. 

January  14,  1935#  plaintiff  obtained  leave  of  the  District 
Court  to  enter  her  appearance  and  to  intervene  In  the  reorgani- 
zation proceedings.  Shortly  thereafter  she  moved  the  District 
Court  for  appointment  of  a  temporary  trustee  for  the  debtor's 
assets,  for  an  accounting,  and  for  other  relief.  February  18, 
193^,  she  filed  her  proofs  of  debt  in  the  reorgani.zaticn  proceed- 
ing, based  upon  the  $3,500  of  mortgage  bonds  owned  and  held  by 
her,  which  were  accompanied  by  her  written  and  signed  instrument 
stating  that  "I  do  not  consent  to  plan  of  reorganization  set  forth 
by  debtor." 

January  14,  1935,  the  debtor,  Ruskin  Hall  Building  Cor- 
poration, filed  separate  plans  of  reorganization  for  the  Ruskin 
Hall  Building  and  the  Korth-4^son  Building,  each  of  which  provided 
for  the  organization  of  a  separate  corporation  to  which  the  two 
buildings  were  respectively  to  be  conveyed,  the  issuance  of  stock 
of  the  new  corporations  to  the  bondholders,  aiid  the  release  of 
all  claims  against  the  makers  and  guarantors  of  the  mortgage 
bonds.  Similar  plans  of  reorganization  were  filed  with  respect 
to  the  other  properties  of  the  debtor,  T^/enty  bondholders  filed 

written  objections  to  the  plan  for  the  Ruskin  Hall  Building, 
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and  thirteen  bondholders  to  the  North  Mason  Building  plan. 
Numerous  other  bondholders  filed  objections  to  the  plans 
respecting  the  other  properties.  Among  the  objectors,  eight 
opposed  on  general  grounds  the  release  of  the  guarantors,  while 
four,  among  them  one  holder  of  bonds  on  the  Ruskin  Hall  Building 
and  two  holders  of  bonds  on  the  North  ilason  Building,  specificallj 
contested  the  Jurisdiction  of  the  United  States  District  Court, 
in  proceedings  for  corporate  reorganization,  to  confirm  plans 
providing  for  the  release  of  the  guarantors, 

March  12,  1935#  ^iie  plans  of  reorganization,  together 
with  the  consents  and  objections  thereto  and  proposed  modifi- 
cations thereof,  were  referred  for  hearing  to  Charles  A,  McDonald, 
a  master  In  chancery  of  the  District  Court,  with  directions  to 
take  proofs,  make  findings  of  fact  and  conclusions  of  law  thereon, 
and  report  same  to  the  District  Court.  The  master  held  heariii^s 
on  six  separate  days  In  March  and  April,  1935»  Plaintiff,  Rose  F, 
Gilbert,  attended  three  of  these  hearings,  at  which  she  cross- 
examined  witnesses  and  otherwise  participated  in  the  proceedings. 

At  the  hearing  April  3#  1935*  iii  "the  presence  of  plain- 
tiff, David  H.  Kraft,  representing  a  bondholder  of  the  Ruskin 
Hall  Building,  argued  against  the  Jurisdiction  of  the  court  to 
release  the  guarantors.  Plaintiff  did  not  appear  at  the  three 
subsequent  hearings  at  which  Kraft  continued  with  his  argument 
and  at  which  Benjamin  H,  Washer,  representing  a  bondholder  of 
the  Blackstone  CYmrt  Apartments,  likewise  argued  against  the 
power  of  the  court  to  release  the  guarantors  from  their  obli- 
gations. Washer  also  filed  extensive  written  suggestions 
opposing  the  plan  en  various  grounds,  including  the  contention 
that  the  court  lacked  Jurisdiction,  At  ens  of  the  hearings  in 
April,  Joseph  W^  Cox,  representing  a  bondholder  of  the  Ruskin 
Hall  Building,  obtained  leave  of  the  master  to  adopt  Washer's 
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argiiment  and  suggestions,  and  to  apply  them  to  the  Huskln  Hall 
Building  plan.  Plaintiff  was  present  at  the  last  hearing  on 
April  22,  1935#  at  which  the  master  said  that  the  questions 
before  him  were  whether  the  plan  of  reorganization  was  fair  and 
equitable  and  for  the  best  interests  of  all  the  bondholders,  and 
whether  defendants  should  be  released  from  their  guaranty.  He 
specifically  inquired  of  the  bondholders  present  whether  any  of 
them  wished  to  ask  any  further  questions,  and  plaintiff  partici- 
pated in  the  ensuing  discussion.  Washer  then  said  that  he 
represented  a  dissenting  bondholder  who  was  vigorously  opposing 
the  plan,  ♦•But  I  do  want  to  state,  for  the  benefit  of  all  the 
bondholders,  that  I  believe  that  we  have  got  enough  evidence  in 
the  record  now  to  make  all  our  objectionsj  that  the  Master  has 
perailtted  every  proper  question  to  be  answered,  ***  I  beliere 
that  we  have  a  complete  record  here," 

The  master  filed  his  report  June  6,  1935#  recommending 
that  all  objections  filed  to  the  respective  plans  of  reorganization 
be  overruled,  except  objections  relating  to  the  number  of  directors 
of  the  new  corporations,  the  manner  of  choosing  these  directors, 
and  the  subordination  of  the  debtor's  interest  in  the  new  corpor- 
ations; and  that  the  plans  of  reorganization  be  approved  by  the 
court  in  their  entirety,  with  the  exception  of  amendments  per- 
taining to  those  features  alone, 

June  21,  1935#  after  due  notice  to  all  parties.  Including 
plaintiff's  attorneys  of  r^^cord,  the  court  entered  its  decree 
approving  the  report  of  the  master,  confirming  and  approving  the 
plans  of  reorganization,  decreeing  the  bonds  and  coupons  "to  be 
cancelled  and  of  no  further  legal  effect  whatsoever,  all  obligation 
thereon  being  fron  this  date  extinguished  and  discharged^  and  that 
said  bonds  zind  coupons  shall  only  remain  in  effect  as  a  medium  of 

exchange  for  the  new  securities  as  provided  in  said  respective 
plans  of  reorganization  as  modified,"  and  ordring  the  release 
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of  the  trust  de«d8  securing  the  bonds. 

Subsequently,  November  18,  1935*  the  District  Court 
entered  a  decree  finding  that  all  things  required  to  be  done 
by  the  debtor  in  the  consunnnation  of  its  plans  of  reorganization 
had  been  carried  out  or  provided  for,  and  closing  the  reorgani- 
zation proceedings « 

The  holders  of  over  95  P«r  cent  of  the  bonds  on  each  of 
the  two  properties  here  in  question  have  exchanged  them  for  new 
securities  provided  for  them  under  the  plans  of  reorganization* 
Plaintiff,  however,  did  not  accept  the  plans  of  reorganization 
nor  the  securities  available  to  her  thereunder,  but  instituted 
the  two  suits  in  the  Municipal  court  against  the  guarantors 
t©  recover  the  face  value  of  the  principal  of  her  bonds  and 
interest  thereon.  No  order  or  decree  in  the  reorganization 
proceedings  has  ever  been  appealed  from  or  in  any  manner  stayed, 
reversed  or  modified. 

The  defense  interposed  that  the  decree  of  the  United 
States  District  Court  is  res  .ludicata  and  constitutes  a  bar 
to  the  consolidated  causes,  is  predicated  largely  on  defend- 
ant's participation  in  the  reorganization  proceedings,  where 
she  intervened,  pursuant  to  leave,  entered  her  appearance, 
filed  claims,  moved  for  a^ppointment  of  a  trustee  and  other 
relief,  dissented  from  the  plans  of  reorganization,  partici- 
pated in  hearings  and  examined  witnesses,  while  other  creditors 
of  the  same  class  pleaded  and  urged  objections,  with  full  oppor- 
tunity to  her  to  join  therein,  to  the  effect  that  the  court 
lacked  jurisdiction  to  confirm  plans  of  corporate  reorgeinizatlon 
having  the  effect  of  discharging  the  obligations  of  the  indivi- 
dual guarantors. 

We  have  heretofore  had  occasion  to  pass  upon  and  deny 
the  right  of  dissenting  creditors  to  pursue  in  state  courts, 
against  the  original  makers  and  guarantors  of  -mortgage  bonds 
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secured  by  the  corporate  debtor's  property,  remedies  lnconsl8«» 
tent  with  prior  decrees  of  reorganization  entered  by  the  District 
Court  under  sec,  11'^   of  the  Bankruptcy  Act,  In  Barnett  y^ 
GitlitZf  290  111,  App,  212,  a  decree  of  reorganization  had 
been  entered  in  the  United  States  District  Court  which  presided 
for  the  satisfaction  in  full  of  a  foreclosure  decree,  the  re- 
lease of  the  trust  deed  which  had  been  the  subject  matter  of 
foreclosure  and  the  cancellation  and  exchange  of  the  bonds 
secured  by  the  trust  deed  for  stock  of  the  debtor  corporation* 
Thereafter  plaintiff  had  Judgment  on  two  of  the  bonds  in  the 
Municipal  court  against  five  individual  makers.  On  appeal  the 
ttause  was  remanded  with  directions  to  cause  a  satisfaction  of 
the  Judgment  to  be  entered  in  the  Municipal  court  on  the  ground 
that  "full  force  and  effect"  should  be  given  to  the  laws  of  the 
United  States  and  the  orders  and  decree  of  the  United  States 
District  Court,  Subsequently  in  Osborn  v.  Thorp^  298  111,  App, 
261,  a  decree  for  reorganization  of  property  under  sec,  ll-^ 
of  the  Bankrputey  Act  had  provided  that  the  bonds  secured  by 
the  first  mortgage  trust  deed  be  cancelled  and  of  no  effect, 
except  as  a  medium  of  exchange.  Following  this  decree,  plaiit- 
tiff  had  Judgment  in  the  Superior  court  against  two  principal 
makers  of  mortgage  bonds.  It  was  held  on  appeal  that  the  District 
Court  having  Jurisdiction  of  the  subject  matter,  "if  an  interested 
party  is  not  satisfied  with  the  decision  of  the  United  States 
District  Court,  Ms  privilege  is  to  appeal  therefrom  if  he  so 
desires  and  not  attempt  to  present  the  question  for  decision  in 
a  court  other  than  a  court  of  rtview," 

Preceding  these  two  decisions  an  opinion  was  filed  (April 
5,  1937)  in  Gottlieb  v.  Crowe  and  Stoll^.  289  Ill»  -PP.  595,  the 
circumstanees  of  which  were  strikingly  similar  to  the  case  at 
bar.  In  that  proceeding  Gottlieb  brought  suit  in  the  Municipal 
court  and  had  Judgment  against  defendants  as  guarantors  of 
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principal  and  Interest  of  $1,500  face  value  of  mortgage  bonds 
ouned  by  him.  The  United  States  District  Court  had  previously 
entered  a  decree  for  reorganization  of  the  mortgaged  property 
under  sec,  17'^   of  the  Bankruptcy  Act,  on  which  Gottlieb's 
bonds  were  Issued,  That  decree  provided  for  the  cancellation 
and  surrender  of  the  personal  guaranties  of  Stoll  and  Crowe, 
Creditors  of  the  same  class  as  Gottlieb  had  filed  written  objec- 
tions to  the  cancellation  of  the  guaranty  and  moved  that  the  con- 
firmation of  the  plan,  as  approved  by  the  District  Court,  be 
vacated.  The  objections  were  referred  to  a  master,  who  pecamaended 
that  they  be  overruled,  and  the  court  followed  the  master's  re- 
commendation, Gottlieb  did  not  appear  in  the  reorganization  pro- 
ceedings, but  during  the  pendency  of  the  suit  in  the  Municipal 
court  he  filed  his  verified  petition  in  the  District  court, 
setting  forth  ownership  ©f  his  bonds,  stating  that  he  had  not 
approved  or  accepted  the  plan  of  reorganization  theretofore 
confirmed  by  the  court,  averring  that  the  District  Gcort  did 
not  have  the  power  to  cancel  the  written  guaranty  and  asking 
that  the  court  vacate  or  modify  the  decree  to  that  extent. 
The  debtor's  verified  answer  to  Gottlieb's  petition  apprised 
the  court  of  the  various  steps  taken  in  the  reorganization  pro- 
ceeding and  of  plaintiff's  receipt  of  notices  of  the  hearings  in 
the  District  Court.  Upon  consideration  of  the  petition  and  answer, 
the  court  again  refused  to  modify  the  decree  approving  the  plan  of 
reorganization.  In  the  Municipal  court  Gottlieb  contended  that  the 
District  Court  was  without  authority  to  cancel  the  guaranty  and, 
therefore,  the  decree  of  that  court  was  not  res  .judicata .  ■:^hfin 
the  case  was  being  tried  in  the  Municipal  court,  the  power  or 
authority  of  the  District  Court  to  cancel  individual  guaranties 
on  bonds  in  reorganization  proceedings  had  not  been  determined 
by  any  appellate  tribunal,  but  during  the  interim  between  the 
disposition  of  the  case  in  the  Municipal  court  and  the  filing 
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of  the  opinion  in  Gottlieb  ▼.  Crowe  and  Stoll,  the  Circuit 
court  of  Appeals,  Seventh  Circuit,  held  that  in  corporate 
reorganization  proceedings  a  guarantor  of  the  debtor's  bonds 
could  not,  as  against  holders  of  old  bonds  not  consenting  to 
the  reorganization  plan,  be  released  from  such  guaranty  in 
consideration  of  his  guaranty  of  a  new  bond  issue  pursuant  to 
a  plan  of  reorganization  under  sec.  77-^   of  the  Bankruptcy  Act. 
(Is.  re  Di7ersez.Bulldlng  Corporat3,ot^,  86  Fed.  Rep.  (2nd)  456, 
opinion  filed  November  6,  I936.)  Petition  for  a  writ  of 
certiorari  to  review  the  decision  of  the  Circuit  court  of 
Appeals  was  denied  by  the  Supreme  court  of  the  United  States 
(February  15,  1937)  In  Diversev  Building  norp^ration  v.  w^^gr 
el_ai.,  300  U,  S,  662.  In  reaching  its  conclusion  in  Gottlieb 
jt.  Crowe  and  Stol,].,  the  Appellate  court  was  conversant  with  the 
ruling  in  the  Dlversey  Building  Con^or^t^^n  case.  Nevertheless, 
it  was  held  that  since  that  very  question  had  twice  been  squarely 
put  in  issue  in  the  District  Court  and  determined  adversely  to 
Gottlieb's  contention,  the  decree  of  the  Federal  court  was  £es 
judicata  in  the  later  proceeding  in  the  Municipal  court  brought 
to  enforce  the  payment  of  ishe  guaranty  on  Gottlieb's  bonds. 

Thereafter  Gottlieb  had  leave  to  appeal  to  the  Supreme 
Court  of  Illinois,  which  reversed  the  Appellate  Court  and  held 
(Gottlieb  y,  Cyoffg,  368  111.  88)  that  the  District  Court  was 
without  Jurisdiction  to  cancel  the  individual  guaranty  in  a 
reorganization  proceeding  and  that  the  question  could  be  raised 
in  a  collateral  proceeding  against  the  guarantors  on  the  bonds 
because  it  affected  the  jurisdiction  of  the  District  Court  as 
to  the  subject  matter  involved.  The  Supreme  Court  recognized 
the  inherent  power  of  courts  to  determine  the  existence  or  non- 
existence of  jurisdictional  facts  as  an  essential  attribute  of 
the  functioning  of  every  court,  but  said  that  no  court  can 
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expand  its  statutory  or  constitutional  powers  by  a  recital  that 

it 
it  has  Jurisdiction  of  a  subject  matter  which,  in  law, ^oe»   not 

have. 

Thereafter  the  Supreme  Court  of  the  United  States  allowed 
certiorari  to  review  the  judgment  of  the  Supreme  Court  of  Illinois, 
which  had  denied  effect  to  the  plea  of  res  judicata  Interposed  by 
defendant,  and  in  3 toll  v.  Gottlieb  (opinion  filed  Not  21,  1938), 
305  U»  S,  165,  reversed  the  judgment  of  the  Supreme  Court  of 
Illinois,  Its  inquiry  was  directed  solely  to  the  validity  of 
the  defense  of  res  judicata,  as  made  in  the  Municipal  court  pro- 
ceeding. With  respect  to  the  conclusiveness  of  the  order  of  the 
District  Court  releasing  the  guarantor  from  the  obligation  of 
his  guaranty.  It  was  said  that  although  courts  do  not  hare  the 
power,  by  judicial  fiat,  to  extend  their  jurisdiction  over 
matters  beyond  the  scope  of  the  authority  granted  them  by  their 
creditors,  "There  must  be  admitted,  however,  a  power  to  interpret 
the  language  of  the  jurisdictional  instrument  and  its  application 
to  an  issue  before  the  court,  Where  adversary  parties  appear, 
a  court  must  have  the  power  to  determine  whether  or  not  It  ba^ 
jurisdiction  of  the  person  of  a  litigant,  or  whether  its 
geographical  jurisdiction  covers  the  place  of  the  occurrence 
under  consideration*  Erery  court  in  rendering  a  judgment, 
tacitly,  if  not  expressly,  determines  its  jurisdiction  orer 
the  parties  and  the  subject  matter.  An  erroneous  affirmatlre 
conclusion  as  to  the  jurisdiction  does  not  in  any  proper  sense 
enlarge  the  jurisdiction  of  the  court  until  passed  upon  by  the 
court  of  last  resort,  and  even  then  the  jurisdiction  bee  canes 
enlarged  only  from  the  necessity  of  having  a  judicial  determination 
of  the  jiirisdiction  over  the  subject  matter,  ?lien  an  erroneous 
judgment,  whether  from  the  court  of  first  instance  or  from  the 
court  of  final  resort,  is  pleaded  in  another  court  or  another 
jurisdiction  the  question  is  whether  the  former  judgment  is  res 
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ai;o*?iioii»  ns  ii5»ri\T     ."S9d';Jsin  d-ost^^e  ©■ri*  isvo  floXJ^olbalix;^  e£W  lo 

wiJ'  nronl  to  sonsiBttl  taill  lo  iiuoo  9di  sxoil  isdtedv  ^inenigbtrt 

7ori;Joxia  no  iivoo  iftilionjE  ril:  b9Z".BoXq  al  ^J^toasi  Xrr'''    '^"   ^-"r- 

ssg  ai  Jaf^fflstnt  learr:'*  "'-   lodisrifi  ax  nol;t8©rp  a/fi  rtu  ,  ■ :...   ..i  ij  ,;, 
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Judleata*  After  a  federal  court  has  decided  the  question  of 
the  Jurisdiction  over  the  parties  as  a  contested  Issue^  the 
court  in  which  the  plea  of  res  .judicata  is  made  iias  not  the 
power  to  inquire  again  into  that  jurisdictional  fact,"  In 
reaching  that  conclusion  the  United  States  Supreme  Court 
necessarily  assumed  that  the  District  Court  did  not  hare  juris- 
diction of  the  subject  matter  of  its  order,  namely,  the  release, 
in  reorganization,  of  an  individual  guarantor,  because  the  opinion 
of  the  Circuit  Court  of  Appeals  in  In  re  Diversey  Building  Cor- 
poration had  previously  been  filed  and  certiorari  denied  by  the 
Supreme  Court  of  the  United  States,  The  decision  was  based  on 
the  fact  that  in  an  actual  controversy  the  question  of  the  juris- 
diction over  the  subject  matter  was  raised  and  determined  adversely 
to  the  defendant  Stoll  and  that  that  detenLination  was  res  judicata 
of  the  issue,  whether  or  not  power  to  deal  with  the  particular  sub- 
ject matter  was  "strictly  or  quasi-jurisdlctlonal,"  The  facts 
In  the  Gottlieb  case  are  closely  analogous  to  those  in  the  case 
at  bar,  the  principal  point  of  distinction  being  that  in  this 
proceeding  plaintiff  did  not  herself  urge  objections  to  the 
United  States  District  Court's  jurisdiction  to  cancel  the  guaran- 
ties, although  she  had  full  opportunity  to  join  with  other  bond- 
holders of  the  same  class  who  did  soj  whereas  Gottlieb,  during 
the  pendency  of  his  suit  against  the  guarantors  in  the  Municipal 
court,  had  unsuccessfully  petitioned  the  District  Court  to  vacate 
or  modify  its  decree  of  confirmation  so  as  to  eliminate  the  can- 
cellation of  the  guaranty,  upon  the  ground  that  it  lacked  the 
power  to  confirm  such  a  plan  in  the  first  instance. 

Plaintiff's  counsel  say  that  the  question  of  the  Jurisdic- 
tion of  the  District  Court  to  release  the  guarantors  was  not  raised 
in  an  actual  controversy  before  the  District  Court  between  the 
plaintiff  and  the  defendants  as  to  the  defendants'  liability  as 
guarantors.  They  argue  that  the  record  of  the  reorganization  pro- 
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ceedlngs  introduced  in  evidence  in  this  cause  does  not  show  that 
plaintiff  as  a  bondholder  had  raised  the  question  of  jorisdictlon 
or  that  she  had  participated  with  other  creditors  who  had  raised 
the  issue,  either  before  the  master  or  the  court,  and  that  the 
record  does  not  show  that  the  District  Court  passed  upon  that  ques- 
tion or  made  any  finding  with  respect  thereto  as  to  Its,  Gilbert, 
The  Municipal  court  adopted  plaintiff's  position  and  expressed  the 
opinion  that  the  question  of  jurisdiction  was  not  raised.  It  is 
true  that  plaintiff  did  not  specifically  challenge  the  court's 
Jurisdiction  to  release  the  guarantors,  but  she  had  filed  her 
dissent  from  the  plan  and  remained  silent  while  numerous  other 
bondholders  argued  that  the  court  lacked  Jurisdiction  to  cancel 
the  guaranties.  Moreover,  the  master  said  that  one  of  the  questions 
before  him  was  whether  the  individual  guarantors  should  be  released, 
and  his  report  recomiiiended  the  overruling  of  all  objections  and  the 
approval  of  the  release  of  the  guarantors.  Thereafter,  the  court, 
after  due  notice  to  all  parties  including  plaintiff,  entered  its 
order  approving  and  confirming  the  master's  report  and  decreeing 
the  adoption  of  the  plan  of  reorganissation.  It  thus  appears  that 
the  Jurisdictional  issue  was  pleaded  in  the  form  of  numerous  objec- 
tions, stated  as  an  issue  by  the  master,  argued  as  a  proposition  of 
law,  and  that  objections  of  other  bondholders,  challenging  the 
Jurisdiction  of  the  court^  were  overrvLled  and  the  plans  of  reorgani- 
zation confirmed.  Plaintiff  had   full  opportunity  to  Join  in  the 
Jurisdictional  issue  which  was  necessarily  involved  in  the  proceeding 
and  was  concluded  by  the  Judgment  therein.  The  precise  question 
was  under  consideration  in  Chicot  County  Drainage  District  ▼.  Baxter 
State  Bank^  308  U,  S,  371,  wherein,  following  stall  v^  Gottlieb , 
305  U.  3,  165,  the  Supreme  Court  of  the  United  states  was  called 
upon  to  determine  whether  the  rule  of  immunity  from  collateral 
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attack  was  applicable  where  the  jurisdictional  question,  al- 
though Inherent  In  the  case,  was  neither  recognized  nor  liti- 
gated by   the  parties.  It  there  appeared  that  the  lunlcipal 
Debt  Readjustment  Act,  under  which  the  plaintiff  district  had 
reorganized,  was  subsequently  held  unconstitutional  in  another 
case  by  the  Supreme  court.  Thereafter  bondholders  of  the  dis- 
trict who  had  never  submitted  to  the  plan  of  reorganization 
brought  suit  to  recover  on  their  bonds.  The  district  pleaded 
its  decree  of  reorganization  under  which  the  bonds  had  been 
ordered  cancelled.  Bondholders  demurred  to  the  answer.  The 
Supreme  court  sustained  the  decree  of  reorganization  against 
collateral  attack  and  reversed  the  trial  court* s  judgment  in 
favor  of  the  bondholders,  saying:  "The  court  has  the  authority 
to  pass  upon  its  own  jurisdiction  and  its  decree  sustaining 
jurisdiction  against  attack,  while  open  to  direct  review,  is 
res  .judicata  in  a  collateral  action,  [Citing  Stoll  v,  Gottlieb p 
305  U,  S,  l65»]  Whatever  the  contention  as  to  jurisdiction  may 
be,  whether  it  is  that  the  boundaries  of  a  valid  statute  have 
been  transgressed,  or  that  the  statute  itself  is  invalid,  the 
question  of  jurisdiction  is  still  one  for  judicial  determination, 
***  There  can  be  no  doubt  that  if  the  question  of  the  constitu- 
tionality of  the  statute  had  actually  been  raised  and  decided  by 
the  District  Court  in  the  proceeding  to  effect  a  plan  of  debt 
read.1ustment  in  accordance  with  the  statute^  that  determination 
would  have  been  final  save  as  it  was  open  to  direct  review  upon 
appeal,  Stoll  v.  Gottlieb,  supra. "   (Italics  ours,)  With 
respect  to  the  question  whether  bondholders  had  raised  the  issue 
In  the  proceeding  in  which  they  were  parties  and  in  which  they 
could  have  raised  it  and  had  it  finally  determined,  the  court 

held  that  they  were  not  privileged  to  remain  quiet  and  raise  it 
In  a  subsequent  suit,  since  "Such  a  view  is  contrary  to  the 
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well-settled  principle  that  res  Judicata  may  be  pleaded  as  a 
bar,  not  only  as  respects  matters  actually  presented  to  sustain 
or  defeat  the  right  asserted  in  th ;  earlier  proceeding,  'but 
also  as  respects  any  other  available  matter  v/hich  might  hare 
been  presented  to  *-,hat  end,'"  The  effect  of  that  decision  wai 
to  uphold  against  collateral  attack  a  decree  of  reorganization 
entered  by  a  court  which  lacked  jurisdiction  because  of  the 
unconstitutionality  of  the  statute  under  which  it  had  proceeded, 
and  although  the  issue  of  the  court's  jurisdiction  had  not  been 
raised  by  anyone,  the  fact  that  it  could  have  been  raised  iras 
considered  sufficient  to  render  the  decree  invulnerable.  By  the 
same  process  of  reasoning,  even  though  the  District  Court  in  the 
case  at  bar  had  not  been  called  upon  in  an  actual  contest  to 
p?ss  upon  its  power  imder  the  Bankruptcy  Act  to  release  guarantors 
as  part  of  a  plan  of  corporate  reorganization,  the  fact  that  it 
did  sc  in  a  proceeding  conducted  under  the  statute,  with  full 
opportunity  to  bondholders  and  other  parties  to  raise  the  point 
if  they  so  desired,  makes  the  decree  of  the  District  Court 
lnaDune  to  attack  in  a  collateral  proceeding. 

We  consider  the  circumstances  of  the  case  at  bar  much 
stronger  against  the  contention  of  plaintiff  than  those  in  either 
the  Gottlieb  or  the  Chicot  County  Drainage  District  cases  because 
the  record  is  replete  with  uncontradicted  evidence  that  Itcs,   Gilbert 
participated  in  the  reorganization  proceeding  from  beginning  to 
end,  having  intervened  by  leave  of  court,  filed  hep  appearance, 
moved  for  appointment  of  a  temporary  trustee  and  other  relief, 
objected  to  the  plan  of  reorganization,  filed  her  proof  of  claim, 
attended  hearings  and  cross-examined  witnesses »  ""ven  though  she 
did  not  specifically  contest  the  jurisdiction  of  the  court  or  Its 
right  to  release  the  original  guarantors,  she  had  full  opporttinity 
to  do  so,  and  the  reorganization  having  been  decreed,  notwith- 
standing her  dissent  thereto,  she  had  her  choice  to  appeal  or 
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abide  by  the  decree.  The  conclusions  reached  in  the  foregoing 
decisions,  except  B&rnett  v.  GltlitZf  were  predicated  on  tte 
doctrine  of  res  Judicata >  which  is  applicable  to  plaintiff's 
situation;  moreover,  we  think  that  by  reason  of  her  particlp*t4on 
in  the  District  Court  proceedings,  wherein  she  could  hare  ques- 
tioned the  jurisdiction  of  the  court  or  adopted  the  objections 
and  arguments  of  other  bondholders  who  did  so,  she  Is  estopped 
from  relltlgating  the  same  question  in  these  collateral  actions. 
The  Judgments  of  the  Municipal  court  are,  therefore,  rerersed, 

JTJDCaffiNTS  REV!:RSED» 

Scanlan,  P»  J»,  and  Sullivan,  J,,  concur i» 
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F.  C.  BRYANT,  Adninistrator  of 
the  Estate  of  MERLE  BRYAIJT, 
deceased, 
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DONiJ^D  TAYLOR  and  VO:LLIi\M  0. 
TAYLOR,    co-partners   and 
doing  business  as  V/TLLIAi/I 
TAYLOR  DRILLING  COMPT^irY, 
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CULBERTSON,  J. 

This  is  an  appeal  by  Defendants-Appellants,  DONALD  TAYLOR  and 
WILLIAl^  C.  TAYLOR,  co-partners  and  doin^  business  as  ^TLLI/J4  TAYLOR 
DRILLING  COlvEPilfJY  (hereinafter  called  Defendants),  fron  a  judgnent  in 
the  sun  oi;^5, 000.00  in  favor  of  Plaintiff -Appellee,  F.  C.  BRYANT, 
Adninistrator  of  the  Estate  of  IVTERLE  BRYANT,  deceased  (hereinafter 
called  Plaintiff)  for  the  death  of  the  said  Merle  Bryant. 

The  case  vms  tried  upon  tne  issues  made  by  the  Third  and 
Fourth  Counts  of  an  Anended  Conplaint,  and  the  Ans\,-ers  thereto.   The 
Fourth  Paragraph  of  the  Third  Count  of  the  Attended  Conplaint  charges 
that  the  defendants,  by  their  servant,  carelessly,  negligently, 
wrongfully,  and  inproperly  drove  their  autonobile  truck  upon  U.  S. 
route  50,  three  nilcs  v;est  of  Salen,  in  Marion  County,  Illinois, 
without  giving  the  right  of  v/ay  to  the  deceased,  who  was  then  and 
there  driving  an  autonobile  upon  U.  S.  route  50  and  approaching  the 
intersection  fron  the  east,  or  to  the  right. 

The  Fourth  Count  of  the  Anended  Conplaint  charges  the  failure 
of  the  defendants  to  display  a  red  light  fron  the  rear  end  of  the 
said  autonobile  truck,  visible  for  a  distance  of  500  feet.   Each  of 
these  counts  alleged  the  deceased  Merle  Bryant  was  in  the  exercise 
of  due  care  for  hisovm  safety.   The  Answer  of  the  defendants  denies 
the  allegations  in  Counts  Three  and  Four  of  the  Conplaint. 

The  evidence  discloses  th-t  Merle  Bry^Jit  died  on  the  £Oth  day 
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of  June,  1959,  r.s  the  result  of  injuries  sust' incd  on   the  13th  dcy 
of  June,  1939,  when  :in  old  oil  field  truck,  v/hich  hnd  been  driven 
through  the  nud,  pulled  upon  U.  S.  route  50  several  niles  -yest  of 
Scilen  (at  the  intersection  of  a  dirt  ropd  vhicn  runs  north  cjid 
south,  v/ith  U.  S.  hit:;hv.'cy  50,  in  Marion  Crmnty,  Illinois),  and 
proceeded  in  a  v/estorly  direction  and  a  collision  occured  vdtli  the 
car  which  plaintiff's  intestate  was  driving.  The  testinony  is  in 
conflict,  hov/evcr,  as  to  v/hethcr  or  not  there  v/as  sjiy  red  light  on 
the  rear  of  the  truck,  there  being  evidence  produced  an   behalf  of 
the  plaintiff  that  there  v/as  no  rod  light  on  tno  rear  of  said  truck, 
and  sone  evidence  produced  on  behalf  of  defendants  thpt  there  v/as  a 
red  light  on  the  rear  of  such  truck.   The  docodont  v^as  driving  a  car 
in  a  westerly  direction  upon  said  U.  S.  hi;;ihv,ay,  route  50. 

The  evidence  discloses  that  Leslie  V^ils^ai  and  John  McCorkle, 
who  were  enployoes  of  the  defendants  herein,  wore  working  in  the 
oil  fields  south  rmd  v/est  of  Salen,  Illin-jis,  for  the  defendrjit 
Gonpany,  and  that  souewhere  around  uj.dnight  on  the  ni;-3ht  of  the 
accident  in  question,  the  said  Leslie  Y;ilson  left  the  place  of  his 
enploynent,  driving  a  truck,  and  follov.dng  hiu  was  the  vdtncss  John 
McCorkle  driving  Ydlson's  car.   The  evidence  further  discloses  that 
as  the  said  Wilson  approached  route  50  fron  the  south,  on  a  dirt 
road,  that  v^/hen  he  i-;ot  about  six  feet  fr.jin  the  hardroad,  he  stopped 
his  truck  and  he  testified  that  he  then  looked  in  both  directions 
and  that  v/hen  he  looked  to  the  v;est  he  observed  an  autonobile  con- 
ing fron  the  west,  which  he  estir..atod  was  traveling  at  a  speed  of 
about  £0  or  E5  niles  per  hour  and  v/as  fron  150  to  200  feet  west  of 
said  intersection.  This  witness  also  testified  that  \'-hen  he  looked 
to  the  east  he  observed  the  car  in  which  plaintiff's  intestate  v-as 
driving,  and  that  he  estinatcd  that  that  car  v;as  a  half  to  three- 
quarters  of  a  nile  av/ay.   The  evidence  discloses  that  after  having 
nade  these  observations,  Wilson  pulled  jut  onto  the  pavenent  and 
turned  to  the  left,  and  that  at  abaut  the  tine  he  got  his  truck  out 
on  the  pavenent  and  shifted  into  second,  he  passed  the  car  coning 
fron  the  west,  and  thet  he  then  shifted  into  high,  rnd  that  when  he 
had  driven  betv/een  150  and  200  feet  to  the  west  (at  which  ti.no  the 
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v/itneBS  testiflocl  ho  v;os  tm.veling  at  a  speed  of  25  nllos  per  hour)  , 
the  car  bein^j  clrivon  ny  Plaintiff's  intostcte  struck  the  roar  end 
of  his  truck  v/ith  great  force,  causin,/^  his  truck  to  leave  the  pave- 
ncnt  and  go  into  the  ditch,  and  the  car  v/hich  plointiff's  intestate 
\ms   driving  ended  up  in  front  of  his  truck,  headed  n.>rth,  in  the 
ditch,  with  the  back  end  of  the  car  on  the  shoulder,  Imt  off  of  the 
pavenent . 

This  vdtness  further  testified  that  after  the  collision  the 
headlights  and  one  rear  taillight,  were  still  burning,  and  the  cab 
light.  This  witness  further  testified  that  in  his  opinion  plain- 
tiff's intestate's  car  v/as  going  at  75  or  30  uiles  per  hour  at  the 
tirae  it  struck  his  truck,  but  that  opinion  seeras  to  have  been  based 
alnost  entirely  on  the  force  with  v^hich  his  truck  vms  struck. 

The  witness  Jo.hn  McCorkle,  called  on  behalf  of  the  defendants, 
testified  that  when  they  left  their  v/ork,  between  four  and  five 
uiles  southvfest  of  Salen,  at  about  nidni^^ht,  they  caae  north,  that 
he  was  driving  Wilson's  car  and  follovdng  V-.'ilson,  and  that  at  that 
tine  there  v/as  a  light  on  the  right-hand  corner,  a  light  on  the 
left-hand  corner,  and  one  up  on  the  loft-hand  side  of  the  cab,  back 
of  the  driver,  and  that  the  light  on  the  right-hand  corner  didn't 
have  a  lens  in  it  (it  v;as  a  clear  bulb),  the  light  on  the  left-hand 
corner  of  the  truck  vms   a  red  lens,  and  the  light  on  the  back  of 
the  cab  (being  up  back  of  the  driver)  v;as  a  red  light. 

This  witness  further  testified  that  ho  drove  along  behind 
Wilson,  following  hin  closely  as  he  had  not  been  over  that  road 
before.  This  vdtness  further  testified  that  when  Wilson  got  to 
highway  50  he  drove  up  to  the  highway  and  stopped,  and  that  he  was 
there  "just  a  tiiio",  and  started  up  and  pulled  out  and  turned  west; 
and  that  after  V/ilson  had  turned  onto  highway  50,  he  (McCorkle)  just 
vmited  there  until  the  road  cleared,  and  then  pulled  out.   This 
witness  testified  that  he  observed  a  car  coning  fron  the  west  rjid  a 
car  coning  fron  the  east,  going  v/ost,  and  that  he  thought  the  car 
coning  fron  the  west  was  about  150  or  200  feet  away  v'hen  Vdlson  turn- 
ed onto  highv/ay  50,  and  that  that  car  drove  on  through  and  cane  on 
east;  and  that  he  also  observed  the  car  coning  fron  the  east  and 
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and  that  it  was  botveon  n.  half  and  three-ouerters  of  a  laile  east 

v/hen  he  observed  it,  and  that  in  his  opinion  it  v/as  t'/jln^   75,  or 

80  miles,  or  mayhe 
naybe/a  little  under  that,  and  it  night  have  been  a  little  over, 

when  it  passed  hi3i  when  he  was  waiting  to  drive  onto  the  hard  roed. 

The  evidence  in  this  case  discloses  tnat  plaintiff's  intes- 
tate sustained  injuries  in  this  accident,  fron  v.'hich  he  died.   The 
e\;-idence  further  discloses  that  Plaintiff's  intestate  v/as  a  young 
nan,  25  years  of  age,  in  good  health,  and  enri;aged  In  the  business  of 
cleaner  and  presser,  and  that  his  income  was  about  (Jf.SO.OO  a  v;eek, 
md  that  he  had  contributed  and  v/as  materially  contributing  to  the 
support  of  his  parents,  and  also  vias  giving  sorac  financial  assistance 
to  a  brother. 

Several  vdtnossos  were  called  who  gave  varying  testiraony  as 
to  the  kind  and  nunber  of  lights  on  the  rear  of  the  truck  involved 
in  this  accident.   Several  v/itnesses  also  gave  testinony  as  to  the 
relative  positions  of  the  autonobile  and  the  truck  shortly  after  the 
accident,  and  described  the  daraage  done  to  the  car  and  to  the  truck. 

No  clain  is  nade  on  this  appeal  that  the  judgnent  of  the 
Court  entered  on  the  verdict,  is  excessive,  nor  is  any  error  assign- 
ed on  the  admission  or  rejection  of  evidence  in  the  trial  of  this 
case,  nor  is  it  contended  that  any  error  was  connitted  by  the  Trial 
Court  in  the  giving  or  refusing  of  instructions.   The  only  assign- 
nents  of  error  nade  and  urged  in  this  Court  are:  (1)  The  refusal  of 
the  Trial  Court  to  direct  a  verdict  in  favor  of  defendants;  and  to 
allow  the  notion  for  judgment  not  vdthstanding  the  verdict;  and  (2) 
That  the  judgment  appealed  from  is  contrary  to  the  lav/  and  to  the 
evidence. 

In  giving  consideration  to  the  first  assignnent  of  error  it 
must  be  borne  in  mind  that  it  is  the  well-settled  law  of  this  State 
that  in  considering  a  motion  for  a  directed  verdict  or  for  a  judg- 
ment notvdthstanding  the  verdict,  that  if  the  evidence  in  favor  of 
the  plaintiff,  standing  alone  and  considered  true,  together  v:ith  all 
legitimate  inferences  therefrom,  the  jury  night  not  reasonably  have 
found  for  plaintiff,  that  the  Court  cannot  v/eigh  the  evidence  (Elumb 
V-  Getz,  366  111.  273,  £77;  Mesce  v.  City  of  Chicago.  301  Ill.jlpp. 
430).  ^^ 


In  this  case  there  is  a  conflict  in  the  testinony  ond  this 
Court  has  not  the  right  to  set  such  judf^^ent  oside,  unless  it  is 
satisfied  that  it  is  nanifestly  against  the  v/eight  'jf  the  evidence 
(People  V.  Dieckelnann.  367  111.  372;  Jones  v.  Esenber;?.  299  111. 
App.  551),  nor  are  we  persuaded  that  the  judgment  appealed  fron  is 
contrary  to  the  law  and  the  evidence. 

It  is  contended  that  plaintiff's  intestate  Vvas  guilty  of 
uontributary  negligence  that  v/ould  bar  a  recovery  by  plaintiff  in 
;-.his  case.   The  question  of  contributary  negligence  is  ordinarily 
one  of  fact  for  the  jury  to  decide  under  proper  instructions.   Con- 
bributary  negligence  becones  a  question  of  law  only  \?hen  it  can 
properly  be  said  that  all  reasonable  ninds  would  reach  the  conclu- 
sion, under  the  facts  stated,  that  such  facts  did  not  establish  due 
care  and  caution  on  the  part  of  the  person  charged  therewith  ( Thonas 
V.  Buchanan.  357  111.  277).   The  record  in  this  case  discloses  no 
evidence  that  would  nake  the  question  of  plaintiff's  intestate's 
exercise  of  due  care  and  caution  other  than  a  proper  question  of 
fact  for  a  jury. 

We  are  persuaded,  and  so  hold,  that  the  judgnent  in  this  case 
is  not  against  the  manifest  v/eight  of  the  evidence,  and , therefore , 
should  not  be  disturbed.  There  wds  presented  for  detemination  by 
the  jury  in  this  case,  a  v;ell-defined  issue  of  fact  and  it  has  been 
passed  upon  by  a  jury,  and  a  judgnent  of  the  Court  entered  upon  the 
verdict  of  the  jury,  in  favor  of  the  plaintiff,  and  as  a  Court  of 
Reviev/,  we  have  no  right  to  substitute  our  opinion  for  that  of  the 
jury  in  a  case  of  this  nature  so  long  as  the  verdict  of  the  jury  is 
supported  by  sufficient  evidence  (Avery  v.  Medaris,  272  111.  App. 
209). 

There  being  no  error  in  this  Record  that  v-ould  in  any  wise 
warrant  our  interfering  with  the  judgment  of  the  Circuit  Court  of 
Marion  County,  and  said  judgnent,  in  our  opinion,  being  correct  and 
proper,  the  sane  is  hereby  affirmed. 

Judgment  affirmed. 
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This  is  an  appeal  frou  a  Judguent  of  the  (Jircuii 
Marion  0ounty,  Illinois,  againso  4^1aintiff-/ippciiarjn;,  JOHN  DOV/SON, 
(hereinafter  called  Plaintiff),  and  in  favor  of  the  Def endant*-^y_.---^ 
^ppellee,  WALTER  SMITH  (horcinafter  called  Defendant),   This  cause 
was  tried  before  the  Court,  without  a  iury. 

This  case  arose  out  of  an  autonooilo  accident  which  occurred 
on  the  9th  day  of  March,  1940,  at  which  tine  the  plaintiff  was 
driving  and  operating  a  1940  nodel  Plyiaouth  tudor  sed.an,  in  a 
southerly  direction  along  route  51,  at  a  point  about  three  niles 
south  of  the  Village  of  Patoka,  in  Marion  bounty,  Illinois.   It  was 
contended  by  the  plain  biff  that  v/hile  he  was  driving  his  autonobile 
in  a  southerly  direction  along  route  51  that  the  defendant  (who  v.-as 
also  driving  south  on  said  route) ,  after  plaintiff  had  signalled  his 
intention  to  pass  the  defendant,  the  said  defendant  failed  to  give 
way  to  the  right  end  turned  his  car  into  the  path  of  the  plaintiff's 
autonobile. 

The  evidence  in  this  case  discloses  that  as  the  plaintiff 
was  driving  south  on  said  route,  that  his  father-in-law  v.'as  seated 
on  the  right-hand  side  of  the  car,  in  the  front  seat,  and  his  brother- 
in-law,  Clyde  Ehrat,  was  sitting  in  the  center  of  the  front  seat; 
that  plaintiff's  wife,  and  Mary  Ehrat,  Marie  Holt,  and  a  snail 
daughter  of  the  plaintiff,  were  riding  in  the  back  seat;  and  that 
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said  party  vas  tliGn  onrouto  to  Salon  t'^'  soe  the  '.;il  field  and  to 
visit  a  friend.   The  ovidenoe  further  discloses  thot  the  defendant 
was  driving  and  oxjerating  a  Chevrolet  coupe  and  vas   tne  only  occu- 
pant of  his  car.   The  evidence  discloses  tiiot  it  v;as  a  brir»ht,  v/am 
day,  and  that  the  pavencnt  was  dry. 

The  plaintiff  testified  that  v/hcn  he  first  observed  the 
defendant's  car,  he  v/as  driving  approxinately  45  miles  an  hour,  and 
that  when  he  cane  up  behind  the  defendant's  car  and  as  he  started 
to  go  around  defendant's  car,  ho  sounded  his  horn  tvdco,  and  turned 
out  on  the  left  side  of  the  road;  that  when  he  v/as  even  with  defend- 
ant's car,  they  v/erc  about  35  feet  south  of  a  bridge  on  route  51, 
and  that  there  v/ore  guard  rails  north  of  the  bridge;  that  as  plain- 
tiff was  about  even  v;ith  the  south  end  of  the  guard  rail,  defendant 
crowded  hin  off  of  the  pavonent,  and  at  that  tine  defendant  v;as 
coning  to  the  left;  and  that  just  before  plaintiff's  car  collided 
with  the  culvert,  the  defendant's  car  was  on  the  left  side  of  the 
black  line.   The  evidence  discloses  that  as  the  result  of  this  acci- 
dent, the  plaintiff  v/as  injured  and  was  taken  to  a  hospital,  that 
he  ronained  there  for  sone  26  days  and  had  an  operation  as  a  result 
of  the  accident.   The  evidence  does  not  disclose  that  plaintiff 
sustained  any  pernanent  injury. 

The  plaintiff's  father-in-law  testified  that  plaintiff 
sounded  his  horn  tvdce  as  plaintiff  started  to  pass  the  defendant's 
car,  and  that  v'hen  he  did  so,  the  defendant  "csiao  in  right  across 
the  road,"  and  that  plaintiff  turned  to  the  left  to  keep  fron  hitting 
the  defendant  and  hit  the  concrete  culvert.   This  witness  testified 
th:at  plaintiff  was  going  probably  45  or  50  nilcs  an  hour  at  the  tine 
of  the  accident,  and  that  he  "night  liavo  driven  a  little  faster." 

The  v/itness,  Clyde  Ehrat  testified  that  after  plaintiff 
pulled  out,  the  defendant  pulled  over  the  blrck  line  and  in  ahead 
of  plaintiff's  car.   Tlie  ladies  seated  in  the  back  seat  of  plaintiff's 
car  also  testified  as  to  how  the  accident  occurred  fron  their  obser- 
vation of  it. 

Defendant,  who  was  a  hardwood  lunber  dealer,  58  years  of  age, 
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and  residiri'^  i^t   Patoka,  tostifiod,  ononz   other  things,  thr.t   on  the 
day  of  the  accident  he  wo.s  drivin/3  south  frou  Potoke  to  his  savmill, 
which  is  located  on  the  v-ost  side  of  the  hard  road,  tv/o  and  one- 
half  niles  south  of  Potokc.   Defendant  further  testified  that  his 
sawnill  was  just  west  of  a  culvert,  south  of  a  bridge,  and  that  the 
driveway  into  his  savmill  was  17  feet  \dde;  that  as  ho  approached 
the  driveway  ho  was  driving  between  15  and  20  nilos  per  hour,  and 
that  he  observed,  throur^h  his  rear  view  iiirror,  a  car  conin:3  behind 
hin,  about  300  feet  to  the  roar  of  his  car,  and  that  there  v/as  a 
car  approaching  hin  also,  fron  the  south,  abuut  three  or  four 
hundred  feet  to  the  south.  Defendant  testified  that  he  v-as  driving 
on  the  west,  or  right-hand  side  of  the  road,  going  south,  and  that 
ho  was  on  the  south  side  of  the  bridge  when  he  first  knew  that  the 
plaintiff's  car  v^/as  going  to  pass  hin,  and  v/as  at  that  tine  driving 
15  niles  an  hour.   Defendant  further  testified  that  at  no  tine  did 
he  pull  his  car  over  east  of  the  black  line,  but  that  plaintiff's 
car  "grabbed  holt"  of  liis  car  and  it  "ran  against  hin  and  went  off 
to  the  left."  The  defendant  further  testified  that  the  right  end 
of  plaintiff's  rear  bur.iper  caught  on  the  front  side  of   defendant's 
left  rear  fender,  next  to  the  running  board,  Mid  that  innediately 
after  defendant's  car  v/as  caught  by  plaintiff's  bunpor  that  plain- 
tiff's car  hit  the  culvert  on  the  left  side  of  the  road,  vdth  the 
left  front  wheel  of  plaintiff's  car.   The  evidence  further  disclos- 
ed that  narks  on  the  pavonent  after  the  accident  shov:ed  defendant's 
car  had  been  dragged  to  the  left  toward  the  culvert  on  the  east  side 
of  the  road.   Defendant  testified  that  he  did  not  hear  any  signal 
fron  plaintiff's  car  of  any  intention  to  pass,  and  that  v/hen  he  began 
to  slow  down  he  held  his  right  hand  up  in  the  air  and  put  his  foot 
on  the  brake  and  pressed  on  the  brake  continuously,  and  that  it  v/as 
never  his  intention  to  go  into  the  east  lane  on  the  highway,  and  he 
did  not  go  into  the  east  lane  on  the  highway  at  any  tine. 

Daniel  Kinney,  a  v/itness  called  on  beha.lf  of  the  defendant, 
v/ho  resided  at  Salen,  Illinois,  and  was  enployed  by  c.n   ice  conpany, 
testified  that  at  the  tine  of  the  accident  he  v:as  about  eight  or 
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nirxG  hundred  foot  n:..rtli  fron  the  pl^  cg  v/ncre  the  cccident  occurred, 
and  tlint  he  sav/  the  rccidcnt  as  it  occurred.   This  v/itness  testified 
that  he  vrcs  in  on  autorubilc,  goinf';  south  fron  Patok-. ,  and  v/ac  just 
going  to  turn  into  a  lano  vhich  led  to  ids  father's  place,  and  v/hich 
was  about  tv/o  blocks  north  of  the  bridj^e;  that  plr.intiff '  s  c^.r  pass- 
ed hin  about  150  or  £00  foot  north  of  the  Ime  v/here  he  v;cs  .zo^^d.   "to 
turn  off,  and  that  at  the  tine  plaintiff's  car  passed  hin,  in  his 
opinion,  plaintiff  was  traveling  between  60  or  65  niles  an  hour,  and 
that  it  did  not  look  to  hin  as  if  plaintiff  slackened  his  speed  up 
to  the  tine  of  the  accident.   This  witness  testified  that  he  saw  the 
two  cars  cone  together  and  that  defendant's  err  v/as  on  the  right  side 
of  the  paveuent,  traveling  south,  and  after  the  collision  the  cars 
went  off  angling  across  to  tho  oast  side  of  the  road.   This  vfitness 
further  testified  that  tho  skid  narks  started  c   foot  on  the  v;est 
side  of  the  black  lino.   He  further  testified  th~t  rt  no  tine  prior 
to  the  accident  was  the  defendant's  ear  on  the  east  side  of  the  blacl? 
line  and  thot  it  didn't  look  as  if  defendant's  car  ^as   going  very  fast. 

Heman  Vfilkon,  of  Patoka,  another  witness  called  on  behalf  of 
the  defendant,  testified  that  on  the  day  of  the  accident  he  v^as  at 
the  sav;  nill  of  the  defendant,  about  100  feet  west  of  the  hard  road, 
ajid  that  he  was  there  v/aiting  for  Mr.  Snith  who  had  sent  hin  there  tc 
load  sone  lunber  for  hin.   He  tostifioJ  that  he  saw  the  defendant's 
car  coning  dov/n  the  road  when  it  v/as  300  feet  north  jf  the  driveway 
(or,  about  250  feet  north  of  the  bridge),  and  at  that  tine  it  was  on 
the  right  side  of  the  road,  going  south,  at  a  speed  of  about  20  niles 
an  hour.   Ho  testified  that  he  v/atched  the  defendajit's  car  until  the 
accident  happened,  and  at  no  tine  did  defendant  drive  over  to  the 
cast  of  the  black  lino.   This  witness  further  testified  that  plain- 
tiff's car  was  about  300  feet  north  of  the  nill  lot  when  he  first 
observed  it  and,  in  his  opinion,  plaintiff  was  driving  around  60 
niles  an  hour,  and  that  plaintiff  hit  the  back  end  of  defendant's 
car  and  i/;ent  into  the  culvert.   This  witness  further  testified  that 
he  did  not  hear  any  horn  sounded  by  the  plaintiff. 

An  cxanination  of  the  statenont,  brief,  ojid  crguuent  of 
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plaintifffappGllant  relics  for  revcrsr-l  of  the  ju':.-5i.:Gnt  of  the  Court 
in  this  case,  but  v/e  rjathor  frou  the  arr^:uiiont  thot  it  is  ur^ed  in 


plaint  if  fiappcllcnt  fails  t.j  disclose  the  specific  error  on  vhich 


this  Court  that  the  jud.jjricnt  of  the  "Jrial  Court  should  be  reversed 
for  the  reason  that  it  is  cntrory  to  the  nanifest  v/eight  of  the 


0  evidence. 
*N1_^_      It  \;ould  appear  to  us  fron  an  exai.iination  of  the  record  in 

this  case  that  on  issue  of  fact  was  presented  to  the  Triol  Jud^o 
who  heard  this  case  and  tried  sane  without  a  jury,  and  his  finding 
is  entitled  to  the  sniie  v/eight  as  is  a  verdict  of  the  jury,  rjid  will 

not  "be  disturbed  by  an  Appellate  Tribunal,  unless  it  is  manifestly 

J 
V»^Sainst  the  weight  of  the  evidence  (Moore  v.  David  J.  Molloy  Co. , 

222  111.  App.  295,  298;  People  ^^&^  v.  '(0&  E.  I.  Ry.  Co..  258  111. 

/■ 
App.  535,  540;  MaoCrcckon  v.  First  ITat(l^Bk.  jf  rneaton,  204  111. App. 

/  "ts  "■-   -  .„---   ^ 

20,  21;  Hankins  v.  Colley,  106  111.  App.  522)"  JQ^fK^^ 

In  giving  consideration  to  the  question  of  whether  or  not 
the  finding  of  the  Irial  Court  is  contrary  to  the  nojiifest  weight 
of  the  evidence,  a  ,i?oviGv;in,.;5  ^ourt  nust  have  re^^ard  for  the  better 
opportunity  of  the  Trial  dourt  to  determine  the  facts  by  reason  of 
its  opportunity  to  see  and  hear  the  witnesses  ( Ma r b 1 o  v . ' Ma rb 1 e ,  ^ 
304  111.  229,  232;  City  of  Quincy  v.  Kenper,  304  111.  303,  307). 

There  v/as  in  this  case  a  positive  burden  upon  the  plaintiff 
to  prove  by  a  preponderance  of  the  evidence  the  negligence  of  the 
L   defendant,  ns  char.^ed,  and  his  own  froedon  fron  contributory  negli- 
gence  (Dyer  v.  Talcott,16  111.  300;  Abrrnovitz  v.  Chii  City  Ry.  Co.. 

1  172  111.  App.  208,  211;  Ashland  Auto  Garage  v.  Chi/  R?;-s.  Co..  183 
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111.  App.  207,  208;  LoEif^h  Valley  Trans;  Co.  v.  Cook.  158  111.  App. 
405,  407).  '  ^^' 

The  evidence  in  this  case  persuades  us,  ajid  ve  so  hold,  that 
the  judgnent  of  the  Court  in  this  case  is  not  a-;ainst  the  nanifest 
weight  of  the  evidence,  but  the  evidence,  on  the  contrary,  gives 
abundant  support  to  the  finding  and  judgnont  of  the  Trial  Court  in 
favor  of  the  defendant. 

There  being  no  error  in  this  case  and  the  judgnent  being  right 
under  the  law  and  the  evidence  in  this  case,  the  sane  is  hereby 

affimed.  ^   /2  12 
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This  is  an  appeal  frora  a  judgment  in  the  sun  of  $4,000.00 
entered  in  the  Circuit  Court  of  Union  County,  in  favor  of  Plaintiff- 
Appellee,  HORACE  McCAUGHAN,  Administrator  of  the  Estate  of  PETE 
McCAUGHAN,  deceased  (hereinafter  called  Plaintiff),  and  against 
Defendant-Appellant,  STANLEY  BO SWELL  (hereinafter  called  Defendant). 

This  case  v/as  tried  before  a  Court  and  jury,  and  a  verdict 
of  $4,000.00  was  returned  by  the  jury.   Thereafter  a  Motion  for  a 
New  Trial  was  made,  argued,  and  denied,  and  judgment  vas  entered  on 
the  verdict  from  v^^hich  judgment  this  appeal  follov/s. 

The  complaint  in  this  case  charges  the  defendant  v;ith  hav- 
ing been  negligent  in  one  of  the  follov/ing  respects: 

(a)  Driving  at  a  greater  speed  than  reasonable; 

(b)  Driving  a  car  vdth  defective  brakes; 

(c)  Failing  to  turn  to  the  left  in  passing  a  car 
going  the  same  direction; 

(d)  Negligently  and  carelessly  managing  his  auto- 
mobile and  causing  it  to  run  into  an  automobile 
being  driven  by  plaintiff's  intestate  while  both 
of  said  automobiles  v/ere  moving  in  an  easterly 
direction,  and  using  the  south  side  of  the  highway. 

The  ansv/er  of  the  defendant  denies  the  charges  of  negligence 

on  the  part  of  the  defendant,  and  states  that  plaintiff's  intestate 

was  the  cause  of  the  accident  by  his  negligence  in  suddenly  stopping 

without  giving  a  signal,  or  suddenly  reducing  his  speed  without  giv- 
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ing  a  signal,   Dcfendont  urges  in  this  Court  that  the  judgment  of 
tho  Circuit  Court  of  Union  County  should  be  reversed  for  the  reason 
that  the  verdict  of  tho  jury  is  clearly  and  manifestly  against  the 
weight  of  the  evidence  and  that  plaintiff's  intestate  v/as  guilty  of 
contrihutory  negligence,  and  it  is  also  urged  that  the  Court  erred 
in  giving  certain  instructions  to  the  jary  at  the  request  of  the 
plaintiff,  and  that  the  verdict  is  excessive  and  not  supported  by 
the  evidence. 

This  case  arises  out  of  an  accident  v/hich  occurred  on 
October  28,  1938,  at  about  eleven  o'clock  at  night,  on  State  Route 
146,  seven  miles  east  of  Anna,  Illinois.   State  Route  146  is  a 
concrete  paved  highivay,  running  east  and  west,  eighteen  feet  in 
width,  with  the  center  marked  by  a  black  line.   At  the  place  where 
this  accident  occurred  visibility  is  limited  due  to  the  fact  that 
there  is  a  rise  in  the  pavement  in  the  direction  in  v/hich  the  cars 
were  going. 

The  evidence  discloses  there  is  a  lunch  room  and  filling 
station,  called  Locust  Grove,  on  the  north  side  of  the  road  whore 
the  accident  occurred  and  that  provision  is  made  for  cars  going 
either  east  or  west  to  enter  this  station,  the  outside  limits  of 
the  entrances  being  about  200  feet  apart, said  lunch  room  and  filling 
station  being  about  midway  between  said  entrances. 

Plaintiff's  intestate  was  driving  a  1929  model,  Graham 
Paige,  eastward  on  said  route  at  the  time  of  the  accident,  a  Mrs. 
Cavender  being  seated  in  the  front  seat  vdth  him,  holding  a  small 
boy  on  her  lap,  and  in  the  rear  seat  and  seated  on  the  left-hand 
side  was  a  Mr.  Corn,  and  on  his  right,  June  Schutt.   The  defendant, 
Stanley  Bosv/ell,  lived  on  a  farm  east  of  v-here  the  accident  occurred 
and  v/as  returning  to  his  home  from  Anna,  Illinois,  driving  a  Chevrolet 
Sedan. 

Prom  the  evidence  produced  on  behalf  of  tho  plaintiff,  it 
appears  that  plaintiff's  intestate  was  driving  east  on  the  highvray 
,  and  as  he  approached  the  v/est  entrance  to  Locust  Grove,  slowed 
dovm  to  turn  into  the  restaurant  for  a  lunch  v-hen  other  occupajits 
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of  the  ccr  called  his  cttention  to  the  approach  of  tv;o  cars,  one 

from  the  east  and  one  follov/ing  them  from  the  v/cst,  ct  very  high 
rates  of  speed,  and  that  instead  of  di'iving  into  the  restaurant, 
plaintiff's  intestate  increased  his  speed  end  drove  straiji^ht  on 
down  the  nighv/ay  and  v;hcn  he  had  reached  a  point  about  50  or  60 
feet  west  of  the  east  entrance  to  Locust  Grove,  the  car  in  v/hich 
Plaintiff's  intestate  was  riding  v/as  struck  on  the  left  rear  end 
by  the  car  driven  by  the  defendant.   It  appears  from  the  evidence 
that  at  that  time  plaintiff's  intestate's  ccr  \"a3  on  the  south  side 
of  the  paved  highway  and  the  force  of  the  impact  knocked  plaintiff's 
Jntostate's  car  a  distance  of  about  65  feet  to  the  right,  off  the 
liighway,  and  the  car  stopped  with  the  front  of  the  car  facing  west. 
The  force  of  the  impace  \vas  such  that  the  left  rear  end  of  plain- 
tiff's intestate's  car  was  badly  damaged,  and  plaintiff's  intestate 
and  Mr.  Corn  (both  of  whom  were  seated  on  the  left  side  of  the  car) 
were  killed. 

It  appears  from  the  evidence  plaintiff's  intestate  v/as  an 
unmarried  man,  able-bodied,  29  years  of  =\ge,  residing  v.lth  his 
father  and  mother,  two  brothers,  and  two  sisters.   The  evidence  dis- 
closed he  was  employed  as  a  miner's  helper  and  contributed  to  the 
support  of  the  family.   The  amount  and  extent  of  his  contributions 
to  the  support  of  the  family  is  disputed  in  this  case,  and  proof 
along  that  line,  we  believe,  was  unduly  and  improperly  restricted 
by  the  court  when  an  objection  was  made  and  sustained  to  the  testi- 
mony of  Dorothy  McCaughan  Boll,  a  sister  of  plaintiff's  intestate. 
Under  the  provisions  of  Section  2,  Chapter  51  of  the  Illinois  Revised 
Statutes  (State  Bar  Edition,  1941),  we  believe  this  witness  v/as  com- 
petent for  the  purpose  of  testifying  concerning  contributions  plain- 
tiff's intestate  had  made  to  the  support  of  the  fcjnily  from  his 
earnings  (Mann  v.  Mann,  270  111.  83),  and  while  this  Record  does  not 
disclose  an  offer  of  proof  having  been  made  in  connection  v.-ith  this 
vdtness,  wo  are  disposed  to  hold  that  if  the  evidence  as  to  support 
furnished  by  plaintiff's  intestate  to  his  franily  from  his  earnings 
is  not  as  full  and  complete  as  it  could  well  be,  that  the  defendant 
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ovidcnoc  in  the  RccorO:  thr.t  tliore  vrere  bl'.ck  rr^rks,  oxtondin^  cc3t 
on  the  rO'^.d,  22  inches  south  of  the  bl^.ck  lino  dividinf:  the  contor 
of  the  east  and  \7est  highv/ay,  65  feet,  3  inchon  ionr^,  r.n'l   that 
these  black  narks  stai'ted  ..bout  nidway  of  the  t'-'^  ontr.-ncos  to 
Locust  Grove  and  extended  easterly  to  the  south  and  to  the  edge 
of  the  slab,  and  that  there  v;ere  skid  narks  on  the  shoulder  that 
appeared  to  be  an  extension  of  the  narks  where  plaintiff's  intes- 
tate's car  was  overturned.   There  was  also  sone  broken  glass  on  the 
pavenent  at  about  the  some  point. 

In  this  case  there  is  a  conflict  in  the  testinony,  and  this 
'"ourt  has  not  the  right  to  set  such  judgraent  aside  unless  it  is 
.^.-.tisfied  that  it  is  nanifestly  against  the  v/eight  of  the  evidence 
People  V.  Dieckelnann,  367  111.  372;  Jones  v.  Esonber^;:,  299  111. 
App.  551;  Grahan  v.  Pros sen.  292  111.  App.  15. 

A  careful  ex.'inination  of  the  evidence  in  this  case 
persuades  us  and  we  so  hold  that  the  judg5.ient  in  this  case  is  not 
against  the  nanifest  v>/eight  of  the  evidence  and  ahoiild  not  be 
disturbed.   A  Court  of  Reviev;  has  no  right  to  substitute  its 
opinion  for  that  of  the  jury  in  cases  of  this  nature  so  long  as 
the  verdict  of  the  jury  is  supported  by  sufficient  evidence  ( Avey 
V.  Medaris,  272  111.  App.  209). 

We  do  not  find  any  evidence  in  this  Record  that  v:ould 
warrant  this  Court  in  holding  that  plaintiff's  intestate  v:as 
guilty  of  contributory  negligence,  as  a  natter  of  lav:.   Questions 
as  to  v;hat  is  the  proxinate  cause  of  an  injury,  as  to  contributory 
negligence,  as  to  the  credibility  of  vdtncsses,  as  to  the  weight 
to  be  given  evidence  heard  on  the  trial  and  the  inferences  to  be 
drawn  fron  the  facts  proved,  are  ordinarily  all  questions  for  the 
jury  to  pass  upon,  and  not  for  the  Court  to  decide  (Malloy  v. 
Chica/^o  Rapid  Transit  Co..  335  111.  164). 

We  have  exajnined  all  of  the  instructions,  the  accuracy  of 
which  are  challenged  on  this  appeal,  and  v/e  are  persuaded,  and  so 
hold,  that  there  was  no  reversible  error  connitted  in  the  giving  of 
any  of  such  instructions.   There  v.^ere  ten  instructions  given  on 
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behalf  of  plaintiff  and  fifteen  instructions  givon  on  behalf  of 
defendant.   Considered  as  a  series  these  in:structi  ^ns,  in  our 
opinion,  correctly  instructed  the  jury. 

It  is  finally  urged  that  the  verdict  is  excessive  and  not 
supported  by  the  evidence.   We  do  not  find  ourscdves  in  accord  vdth 
this  contention,  and  it  seens  to  us,  and  v/e  s.^  hold,  that  a 
$4,000.00  verdict  in  this  case  v/as  not  excessive. 

There  being  no  error  in  this  Record  that  v/ould  justify  a 
•' cversal  of  this  crse,  and  it  appearing  to  us  that  the  judgxiont 
"hould  be  affimed,  it  is,  therefore,  hereby  accordingly  affimed. 

Judgnent  affimed. 
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CULBERTSON,  J. 

This  is  an  appeal  fron  a  judgncnt  in  the  amount  of  $2500.00, 
entered  in  the  Circuit  Court  of  Clinton  County,  in  favor  of  Plain- 
tiffs-Appellees, E.  FRi\NK  JONES,  H.  P.  DUNI^J,  GEORGE  D.  D.^Y,  ROY 
MILLER,  BERl^IARD  C.  PATTERSON,  FOREST  G.  MKHOFF,  WM.  D.  SNYDER,  R. 
S.  WAGGONER,  JOS.  G.  WEBSTER,  ARTHUR  C.  JONES,  Ll^iEY  J.  W^EBSTER, 
RICHARD  E.  ECKERT,  DAVID  H.  MOREY,  N.  S.  HENTTIG.'JT  and  SELIii^.  B. 
BE/lRE  (hereinafter  called  Plaintiffs),  and  against  Defendant- 
Appellant,  JOS.  GRSEI'JSPON ' S  SON  PIPE  CORPORATION,  a  Corporation 
(hereinafter  called  Defendant).   This  cause  was  tried  tcfore  the 
Court,  without  a  jury. 

The  coLiplaint  in  this  cause  alleged  that  the  defendant,  on 
or  about  March  15,  1939,  and  on  other  days  between  that  date  and 
the  tine  of  the  coonenconent  of  the  suit,  with  foroeejid  ams  and 
v/ithout  leave  or  license,  wrongfully  and  unlavrTully  entered  onto 
the  leasehold  promises  belonging  to  the  pD.aintiffs  and  then  ana 
there  did  v/rongfully  and  unlawfully  coniiit  the  follov.lng  acts, 
to-v/it:  Renoved  the  tubing,  rods  and  equipment  in  the  oil  v^^ell  on 
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said  premises;  sii)t  tlie  cnsint^  in  sc.ia  v/cll  and  rorioved  the  casing, 
which  was  conented  therein;  ruined  said  oil  v/cli;  and  attcnpted  to 
plug  said  oil  v^ell  and  rain  said  oil  \/ell  r,.s  i.   producing?:  v/ell;  to 
the  loss  and  dwiage  of  the  plaintiffs  of  the  sun  of  $aO,000.00;  and 
that  'oy  reason  of  the  wrongful  acts  of  the  defendant,  the  x^laintiffs 
v/ere  deprived  of  the  use  of  said  oil  v/ell  and  the  oil  to  be  produced 
therefron,  to  the  damage  of  the  plaintiffs  in  the  sun  of  $10,000.00. 
The  suit  was  instituted  jy  E.  Frank  Jones,  v/ho  originally  acquired 
the  lease  and  drilled  the  v;ell,  and  "oy  all  those  to  v/hoia  he  had 
made  assignments. 

The  defendant  filed  an  answer  and  counter-clain  denying  that 
the  plaintiffs,  or  any  of  then,  were  the  ov/ners  of  the  pipe  and 
casing  mentioned  in  the  complaint,  or  that  they  were  a  part  of  the 
lease,  and  set  out  that  'jy  virtue  of  the  terns  of  a  certain  condi- 
tional sales  contract  entered  into  betvveon  the  plaintiff,  E.  Frank 
Jones,  and  the  defendant  as  the  seller,  v;hich  conditional  sales 
contract  v/as  made  a  port  of  the  amended  answer,  plaintiffs  never 
had  any  right,  title,  or  interest  in  or  to  the  pipe  and  casing  in 
question,  ajid  generally  denied  the  other  allegations  of  plaintiffs' 
complaint.   The  defend.ant's  counterclaim  against  E.  Frank  Jones 
alleged  that  the  said  E.  Frank  Jones  v/as  indeloted  to  the  defendant 
in  the  amount  of  $231.23,  together  with  interest  and  costs.   The 
Court,  upon  the  hearing,  found  adversely  to  the  plaintiff  in  the 
counter-clain,  and  found  in  favor  of  the  plaintiffs  in  the  original 
suit  in  the  anount  of  |;2500.00. 

From  the  evidence  in  this  case  it  appears  that  the  plaintiffs, 
E.  Frank  Jones,  leased  lot  16  in  Block  7  of  the  Second  Hone  Terraoe 
Addition,  Clinton  County  in  the  city  of  Centrrlia  and  cause  to  be 
drilled  thereon  an  oil  well.   The  oil  well  in  question  in  this  case, 
v/hen  first  drilled,  swa'ied  the  first  day,  a'^^out  30  barrels  and  the 
second  day,  about  25  barrels.   It  appears  thet  when  the  cable  tool 
nen  were  drilling  the  v;ell  into  completion,  they  dropped  the  bailer 
in  the  hole,  and  after  this  happened,  the  production  of  the  oil 
went  down  to  only  a  few  barrels  per  day.   Punping  then  ceased  and 

2. 


cable  tools  v/ere  put  on  the  hole  in  on  effort  to  drill  up  the 
bailer.   At  about  this  time  the  plaintiff,  E.  Frank  Jones,  ceased 
v/orking  on  this  v/ell  and  v/ent  over  into  Fayette  County  (according 
to  his  testinony)  tn   do  sone  v/ork  there  in  an  effort  to  er^rn  and 
procure  money  to  do  further  v/ork  on  the  v/ell  in  question  in  this 
case.   While  the  plaintiff  Jones  v/as  in  Fayette  County,  it  appears 
fron  the  evidence,  the  defendant  herein  becane  impatient  about  the 
money  owed  to  it  by  Jones  for  certain  pipe  that  had  been  used  in 
connection  v/ith  the  v/ell  in  question  find  without  any  authority,  so 
far  as  the  Record  in  this  case  discloses,  the  defendant  v/ent  upon 
the  premises  and  proceeded  to  shoot  and  pull  the  pipe  from  the  v/ell, 
and  in  so  doing  the  v/ell  was  ruined.   It  also  appears  that  in  remov- 
ing its  pipe,  the  defendpjit  not  only  took  pipe  that  had  been  sold 
by  it  to  plaintiff  Jones,  but  also  took  certain  other  property  about 
the  premises,  upon  which  it  certainly  could  not  have  had  any  claim. 
It  appears  from  'the  evidence  that  the  v/ell  in  question  v/as  drilled 
in  proven  territoiy,  and  that  there  were  other  producing  v/ells  in 
close  proximity  of  the  v;oll  in  question. 

Defendant,  in  this  Court  contends  it  is  entitled  to  a  re- 
versal in  this  case  for  several  reasons,  (First),  That  all  necessary 
parties  were  not  properly  before  the  Court  either  as  plaintiffs  or 
defendants.   This  contention  being  advanced  for  the  reason  that  the 
lessor  (the  ovmer  of  the  usual  l/3th  royalty)  is  not  made  a  party 
to  this  suit.  No  authority  has  been  brought  to  our  attention  hold- 
ing the  lessor  to  be  a  necessary  or  a  proper  party  to  this  proceeding. 
Plaintiffs,  as  the  ovmers  of  the  leasehold  estate,  are  claiming 
damages  for  v/rongful  trespass  on  the  part  of  the  defendajit  in  destroy- 
ing its  value.   The  landovmcr  had  no  interest  in  this  leasehold 
estate  and,  in  our  opinion,  v/as  neither  a  proper,  nor  a  necessary 
party  to  this  Common  Law  action. 

Defendant  also  contends  that  it  had  a  legal  right  to  remove 
the  casing  in  question  for  the  reason  that  it  v/as  sold  on  a  condi- 
tional sales  contract  and  had  not  been  paid  for,  and  defendant  was 
v/ithin  its  right  in  removing  it.   Defendant's  contention  in  this 
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regard,  we  do  not  teliove  is  v,-ell  founded  ns  the  evidence  discloses 
thc.t  this  ctising,  vhich  v/as  sold  ^y  the  defendant  to  the  plaintiff 
Jones  on  a  conditional  sales  contrect,  vir^s  t)  ";C  used  rnd  cenented 
in  this  well,  and  that  it  v/ould  be  used  in  the  veil,  end  having  been 
so  affixed  it  could  ':c  only  partially  renovcd  hy  using  high  explo- 
sives to  shoot  it  off,  and  to  attempt  that  course  v;ould  'le  to 
occasion  damage  to  the  casing  itself,  and  dnidagc  to  the  v.oll.  Under 
the  ruling  announced  in  the  case  of  Sears,  Roebuck  &  C-o.  v.  Piasa 
Bldg.  &  Loan  Assn.  275  111.  App.  379,  at  page  593,  ve  '.tc  persuaded, 
and  so  hold,  that  the  defendant  was  not  v.lthin  his  rights  in  removing 
the  casing  and  occasioning  the  resultant  dariage. 

Defendant  earnestly  contends  in  this  Court  that  the  well  in 
question  was  an  abandoned  well  at  the  tine  of  the  removing  of  the 
casing.  An  examination  of  the  evidence  in  this  regard  persuades  us, 
and  v;e  so  hold,  that  there  is  abundant  evidence  in  the  record  that 
the  well  was  not  on  abandoned  vrell. 

Defendant  also  contends  that,  assuming  the  plaintiffs  had  a 
right  to  recover,  there  is  no  evidence  to  support  the  judgnent  of 
the  Trial  Court  in  excess  of  the  salvage  value  of  the  well  in  ques- 
tion.  We  have  carefully  examined  the  evidence  in  connection  vlth 
the  question  of  damages  in  this  case  end  from  that  excuinaticn  are 
of  the  opinion  that  there  is  abundant  testimony  in  the  Record  upon 
which  the  Court  could  have  found  in  favor  of  the  plaintiffs  in  the 
amount  of  $2500.00. 

It  is  finally  contended  that  the  Court  belov;  committed  error 
in  refusing  to  allow  the  defendant  a  judgment  against  plaintiff  Jones 
on  its  counter-claim.   A  careful  consideration  of  this  contention 
brings  us  to  the  conclusion  that  it  is  without  merit. 

This  case  v/as  tried  before  the  Court,  without  a  jury,  and 
the  Trial  Court  had  an  opportunity  to  aaid  did  observe  the  demeanor 
of  the  witnesses  while  they  wore  testifying,  and  we  would  not  be  at 
liberty  to  substitute  our  opinion  for  that  of  the  Trial  Court  on 
these  questions  of  fact,  unless  we  arc  able  to  say  that  the  finding 
of  the  Trial  Court  is  manifestly  against  the  weight  of  the  evidence 
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Moore  v.  Davicl  J.  Molloy  Co.,  222  111,  App.  295,  293;  Pe.>r)le,  etc. 
V.  C.  &  E.  I.  Ry.  Co. ,  25:  111.  App.  535,  540;  MacCreckon  v.  First 
Nat'l  Bank  of  vmooton,  204  111.  App.  20,  21;   Hcnkins  v.  C:.lley. 
105  111.  App.  522) . 

A  careful  considerc.tion  of  the  ovidenco  persuades  us,  and 
v/e  so  hold,  that  the  f inkling  of  the  Trial  Court  is  not  a^^ainst  the 
nanifest  weight  of  the  evidence,  but  finis  c-jundcnt  support  therein, 

There  being  no  error  in  this  Record,  the  judr5:„ont  jf  the 
Circuit  Court  of  Clinton  County,  is  hereby  c.ffirr.ied. 

Judguent  pffimed. 
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Plaintiff  appeals  from  a  judgLient  for  defendant  notv.-ith- 
standing  the  verdict.  The  verdict  v/as  in  favor  of  the  plaintiff 
and  assessed  her  damages  at  $4500. 

Plaintiff  v/as  severely  injured  on  Novenber  9,  1930,  through 
falling  on  a  stairv/ay  in  a  tv/o  story  building  in  Granite  City.  The 
building  was  and  for  several  years  had  been  occupied  \i'j   defendant 
as  a  general  store,  and  plaintiff  v/as  then  in  tne  store  as  a 
custoraer. 

This  stairway  led  from  the  first  to  the  second  floor. and 
was  made  up  of  tv/o  sets  of  stairs,  and  a  landing  at  about  the  center 
of  such  stairs.   Four  wooden  steps  about  six  feet  v.-ide  led  from  the 
first  floor  to  the  landing.   The  landing,  also  of  wood  but  covered 
with  linoleiiri,  was  about  eignt  feet  wide  and  ten  feet  long.   A 
similar  set  of  steps  led  fron  the  landing  to  the  top  floor.  There 
was  no  covering  on  the  stops  and  no  netal  on  the  edge  of  the  steps. 
The  kind  of  wood  used  is  not  shown.   The  accident  happened  while 
plaintiff  v/as  descending  or  about  to  descend  fron  the  landing  to  the 
lower  floor. 

Plaintiff  testified  that  she  descended  fron  the  second 
floor  to  the  landing  and  then  began  to  descend  fron  about  the 
center  of  the  edge  of  the  landing  to  the  first  floor;  "that  there 
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are  four  steps  frun  the  first  floor  to  the  landing  r.nd  the  lojiding 
makes  another  step";  tnat  in  so  descending  sne  first  stopped  fron 
the  landing  viith  her  ri;-5ht  foot  and  such  ri^jht  foot  slid  off  the 
rounded  edge  of  the  top  step,  and  she  then  fell  on  the  stairs; 
that  she  started  to  slip  on  the  edge  of  the  landing;  that  her 
right  leg  doubled  under  her  and  was  broken;  that  the  hoel  of  her 
left  shoe  v/as  torn  off  in  the  fall;  that  v/hile  sitting  or  lying  on 
the  stairs  after  the  fall  she  looked  back  to  see  v-^hat  caused  the 
fall  and  noticed  that  the  landing  v/as  covered  with  old  linoleion, 
and  that  the  linolouri  on  the  edge  of  such  landing  v/as  v/orn  off  for 
a  distance  of  about  a  foot,  and  the  vrood  underneath  v/as  v;om  slick; 
that  the  steps  were  so  v;orn  that  they  v;ero  rounded  on  the  outer 
edge;  that  "vv'hen  I  say  the  step  v/as  y/orn  I  nean  a  piece  v'as  v,'om 
off  of  it,  taken  out  of  the  wood"  on  the  landing;  that  the  steps 
were  worn  off  and  slick  fron  natural  v;ear. 

The  proofs  shov:  tnat  the  stairway  had  been  in  the  sane 
general  condition  for  at  least  five  years,  and  during  such  tiue 
had  been  constantly  used  by  a  great  najiy  custoners. 

The  only  question  present cd  is  v/hother  the  trial  court 
erred  in  entering  the  judgnent  notv.dthstanding  the  verdict,  and 
the  foregoing  is  all  of  the  tcstinony  natorial  to  such  question. 

Defendant  does  not  contend  that  plaintiff  v:as  not  in  the 
exercise  of  due  care  or  that  she  v/as  not  injured  as  a  result  of 
the  accident,  but  onlj^  contends  that  plaintiff  "failed  to  establish 
legal  negligence." 

In  passing  on  a  notion  for  a  judgiaont  notwithstanding 
the  verdict  the  rules  applicable  on  a  notion  for  a  directed  verdict 
should  be  applied.   The  evidence  uust  be  considered  in  its  aspect 
nost  favorable  to  the  plaintiff,  together  with  all  reasonable 
inferences  to  be  drawn  therofron,  and  the  court  is  required  to 
ass\ine  that  the  evidence  favorable  to  the  plaintiff  is  true.   The 
evidence  nust  not  be  v/eighed  and  all  contradictory  or  explanatory 
circumstances  nust  be  rejected.   The  only  inquiry  is  whether  there 
is  any  evidence  fairly  tending  to  prove  the  plaintiff's  complaint. 
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If  there  is  any  ovidcncc  fairly  tcndinf3  to  prove  the  conplaint 
thG  notion  nust  bo  donicd,  oven  thou/jli  the  court  it:  of  the  opinion 
that  a  vordict  for  the  plaintiff,  if  ;:;iven,  nust  bo  sot  &;sidG  as 
against  the  propondorr.nco  of  the  evidonoo.   ( Gynv^o It  v .  Kl cnk . 
296  111.  App.  79;  Hunter  v.  Troup.  315  111.  293;  Osborn  v.  Leuffp.on 
312  111.  App.  251. ) 

If  a  reasonably  prudent  person  nif;;ht,  and  ordinarily 
v/ould,  forsee  that  the  onission  to  do  a  certain  act,  or  the  connis- 
sion  of  an  act  in  a  certain  v/ay,  vould  result  in  injury  to  another, 
an  injury  to  another  does  follow  as  a  result  thereof,  such  act  of 
onission  or  conuission  is  ne(^^ligence  and  the  proxinate  cause  of 
the  injury.   (V'lntersteen  v.  National  Cooperage  Co.,  361  111.  95.) 
V,Tiere  the  facts  o.re  such  that  reasonable  men  of  fair  intelligence 
nay  draw  different  conclusions,  the  question  of  negligence  nust  bo 
subnitted  to  the  jury,  (C  &  im   Ry  v.  Hanson,  166  111.  623),  and, 
if  negligence  exists,  its  degree,  v.^hothcr  slight,  ordinary  or  gross, 
nust  always  depend  upon  the  evidence,  and  is  not  to  be  detennined 
by  the  court  as  a  question  of  lavr,  whore  there  is  evidence  tending 
to  prove  the  particular  f-ict.   Vfcbash  Ry.  Co.  v.  Bvc^-jd.,    152  111. 
484.) 

Another  rule  of  lav;  applicable  to  this  particular  case 
is  that  it  was  the  duty  of  the  defendant  to  exercise  ordinary  care 
to  naintain  such  stairway  in  a  reasonably  safe  condition  (Pollard 
V.  Broadway  Central  Hotel  Corp..  ,  353  111.  312). 

The  specific  charge  of  negligence  in  the  conplaint  is 
that  the  defendant  negligently  kept  and  naintained  the  stair^vay 
in  a  dangerous  and  defective  condition,  in  that  the  steps  '-ere 
V7orn,  depressed,  uneven  and  parts  thereof  vrorn  and  broken  avay, 
causing  said  steps  to  becone  slick  and  slippery. 

Applying  the  foregoing  rules  of  law,  and  assuning  the 
testi]-.iony  nost  favorable  to  the  plaintiff  to  be  true,  as  ve  are 
required  to,  considered  in  its  aspect  nost  favorable  to  the  plain- 
tiff, it  is  our  opinion  that  reasonable  uon  of  fair  intelligence 
night  drav/  different  conclusions  fron  such  evidence,  and  it  is  our 
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opinion  that  there  is  sono  evidonce  foirly  tonvlin;^  to  prove  thot 
the  landing  v/as  covered  v/ith  old  linoJ.oura,  that  the  linoloun  on 
the  edge  of  the  landing  v/as  worn  off  for  a  ai stance  of  about  a 
foot,  and  the  wood  underneath  v/as  v/orn  slid:,  that  the  steps  v/ere 
so  worn  that  tney  v/ere  rounded  on  the  outer  edge,  that  the  steps 
were  v/orn  slick  and  slippery  fron  natural  v/car  and  thr.t  plaintiff 
slipped  and  fell  and  v;as  injured  because  of  such  slippery  condi- 
tion of  the  stairs  and  landing.   We  are  al:;o  of  the  opinion  that 
the  jury  v/ould  have  been  justified  in  finding  tiiat  such  condition 
of  the  steps  and  landing  had  existed  fur  such  a  Icngtn  of  tine 
that  the  sane  should  hrve  been  discovered  and  renedied  by  the  de- 
fendant in  the  exercise  of  reasonable  care. 

We  are  therefore  of  the  opinion  tnat  the  plaintiff  made 
a  prima  facie  case  of  actionable  negligence,  and  that  the  trial 
court  erred  in  entering  tho  judgnent  in  question.   To  hold  other- 
wise would  put  us  in  the  position  of  arbitrarily''  passing  on  the 
v/eight  and  sufficiency  of  the  evidence,  vfhich  we  should  not  do. 

Many  floor  and  stairv/ay  cases  have  been  cited.   In  no 
Illinois  case  v/ero  the  facts  very  sinilar  to  the  facts  in  the 
instant  case,  and  v/e  do  not  consider  it  useful  or  helpful  to  enter 
into  any  detailed  discussion  of  such  cases.   Of  the  cases  cited, 
Bennett  v.  Jordan  Marsh  Shoe  Co.,  216  Mass,  550,  140  N.  E.  479, 
is  the  closest  on  tho  facts.   In  that  case  tho  court  said:   "There 
was  *  *  *  evidonce  that  the  outer  edge  of  the  treads  v:here  the 
plaintiff  fell  had  been  pornitted  by  defendant  to  wear  snooth  and 
to  become  rounded  and  slippery;  and  the  questions  v/hether  the 
treads  had  become  defective  and  v/hether  that  condition  could  have 
been  discovered  by  proper  inspection  wore  for  tho  jury."  In  Acne 
Harvester  Co.  v.  Chittick,  230  111.  558,  the  court  said:   "There 
is,  however,  found  in  this  record  ample  evidence,  if  true,  v.tiich 
tends  to  establish  that  the  floor  immediately  in  front  of  the 
machine  upon  which  the  appellee  v/as  at  v/ork  was  v/orn  and  v;as 
snooth  and  slippery.  Wlicre  there  is  evidence  in  the  record  v/hich 
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fairly  tends  to  support  n  cause  of  actijii,  this  Court  Connot 
weigh  the  evidonco,  but  nust  hold,  as  a  natter  of  lav;,  thPt  tho 
plaintiff  has  sustained  his  cause  of  action.  V'e  are  therefore 
of  the  opinion  that  the  Circuit  Court  did  not  err  in  declining 
to  take  the  case  from  tho  jury." 

The  judgment  of  the  city  court  is  reversed  and  the 
cause  is  remanded  to  such  court  with  directions  to  overrule  the 
notion  of  the  defendant  for  a  judif^iiont  in  favor  of  tho  defendant 
notwithstanding  the  verdict,  and  to  pass  upon  the  notion  for  a 
new  trial,  if  one  shall  be  nade;  and  if  such  notion  for  a  nev/ 
trial  is  overruled,  or  if  a  notion  for  a  nev;   trial  is  not  nede, 
to  then  enter  judgnent  on  the  verdict  in  favor  of  the  plaintiff. 

Reversed  and  renanded  v/ith  directions. 
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Dady,  J. 

Plaintiff,  A.  H.  Sebastioji,  brought  this  suit  against 
the  School  Directors  of  District  No.  17  of  Marion  County,  Illinois 
to  recover  the  sun  of  .$275.41  for  the  pa^Tient  of  school  supplies 
furnished  by  the  plaintiff  to  the  district.   The  cause  v/as  heard 
before  the  court  without  e  jury  and  resulted  in  a  judgment  for  the 
plaintiff  for  |175.41.   Plaintiff  has  taken  this  appeal.   His  only 
contention  here  is  that  he  is  entitled  to  a  judgnent  for  $275.41 
and  not  0175.41  as  entered  by  the  trial  courx.   The  dofendrjits  have 
not  followed  plaintiff's  appeal  tu   this  court. 

A  brief  statonent  of  the  facts  is  essential.   Plaintiff 

was  engaged  in  the  business  of  selling  school  supplies  and  enployed 

one  W.  L.  Jackson  as  his  salesnan.   Jackson  net  the  three  directors 

at  the 
of  the  district/school  in  an  effort  to  sell  school  supplies  to  the 

district.   He  failed  to  laake  a  sale  at  this  neeting.   Hov;ever, 
several  days  later  (but  not  at  a  regular  or  special  or  adjourned 
aeeting  of  the  directors)   he  net  two  of  the  directors  and  secured 
their  written  order  for  the  supplies  in  question.   The  third  direc- 
tor was  not  present  v/hen  the  order  was  signed  and  did  not  there- 
after at  any  tine  sign,  approve  or  ratif:/  the  order.   Nor  v.as  such 
order  thereafter  ever  ratified  or  approved  by  the  directors  at  a 
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regular  or  special  or  cdjourned  ncetln-:^.      The  supplies  listed  in 
the  order  wore  delivered  to  the  district  vdth  en  invoice.   The 
items  of  supplies  and  the  prices  therefor  listed  in  the  v,Titten 
order  corresponded  v;ith  the  invoice  except  for  on  iten  of  sv/eeping 
compound  amounting  to  $3.87  v/hich  v/as  not  included  in  the  order 
but  v/as  added  to  the  invoice.   The  aggregate  of  the  prices  listed 
in  the  invoice  anountod  to  §275.41,  v/hich  is  the  amount  plaintiff 
claims  he  is  entitled  to  recover. 

To  support  his  contention  plaintiff  argues  that  the 
written  order  signed  by  the  tvo  directors  constituted  a  binding 
agreement  on  the  pert  of  tiic  district  to  pay  the  prices  listed  in 
the  order.   Vve  cannot  agree  vdth  this  contention.   At  the  time  the 
two  directors  signed  the  order  they  had  no  power  to  a^t  for  ejid  in 
behalf  of  the  district.   At  the  tir.e  taoy  signed  oUch  order  they 
were  acting  separately  and  individually  and  not  as  a  body  regularly 
convened  at  a  regular  or  special  or  adjcurned  meeting.   They  acted 
in  direct  violation  of  the  statute  then  in  force,  v-hich  provided 
that  no  official  business  sxiould  be  trraisacted  by  the  directors 
except  at  a  regular  or  special  ueeting.  {Chapter  122,  Paragraph  119, 
Illinois  Revised  Statutes,  1939)  .   It  v/as  to  correct  the  very 
practice  followed  in  this  case  by  the  plaintiff's  salesman  and 
the  tv/o  directors  that  the  statute  referred  to  was  enacted.   V'e 
hold  that  the  written  order  had  no  binding  effect  as  a.  contract 
on  the  district.   (Crawford  v.  Board  of  Education  District  No.  38. 
215  111.  App.  198).   It  follov.^s  that  the  prices  listed  for  the 
supplies  in  the  order  cannot  control  or  fix  the  amount  of  plaintiff's 
recovery  in  this  case. 

Plaintiff  also  urges  that  in  any  event  he  is  entitled  to 
recover  the  reasonable  value  of  the  supplies.   It  is  true  that  if 
the  plaintiff  is  to  recover  in  this  case  he  must  rely  upon  the 
principle  that  v/here  a  municipal  corporation  has  received  the 
benefits  under  a  contract  v^hich  was  merely  ultra  vires,  that  is  a 
contract  which  was  vdthin  the  general  powers  of  the  corporation  to 
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nake  but  which  v/ao  void  bocauso  the  pov/or  v/as  not  properly 
exercised ,  such  corporation  is  bound  to  pay  the  reasonable  value 
of  the  property  received  by  it  in  an  action  based  upon  a  quantun 
ueruit.   (People  v.  Sprin?^  Lake  District.  :i63  111.  479;  Stripe  v. 
Ya^er,  348  111.  362.  ) 

Plaintiff  introduced  evidence  tending  to  show  that  the 
prices  listed  for  tho  supplies  in  the  invoice  and  order  represented 
the  reasonable  and  fair  cash  market  value  of  such  supplies  at  the 
tine  they  were  delivered  to  the  district.   He  contends  that  there 
v/as  no  evidence  to  the  contrary  v/hich  wculi  justify  the  action  of 
the  trial  court  in  reducing  his  clain  to  ^^.IVS.ll.   V^e  have  exanined 
the  record  and  find  that  there  was  evidence  introduced  by  the  de- 
fendant tending  to  support  the  trial  court's  findings  in  this  regard. 
The  rule  is  that  where  a  case  is  tried  before  tho  court  v.dthout  a 
jury,  unless  a  reviewing  court  can  say  that  the  findings  of  the 
trial  court  are  palpably'"  against  the  weight  of  the  evidence,  such 
findings  will  not  be  disturbed,  (V/innetka  Park  District  v.  Hopkins. 
371  111.  46).   We  are  unable  to  say  that  it  was  manifestly  against 
the  weight  of  the  evidence  for  the  trial  court  to  find  the  reason- 
able cost  of  the  supplies  v;as  only  |175.41,  and  accordingly  conclude 
that  the  judgment  of  the  trial  court  should  be  and  is  affirmed. 

Judgment  affirmed. 
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Plaintiff  brought  suit  a,-i;o.inst  trie  County  of  Fc^yette 
and  against  the  Tov/n  of  Avena  in  said  county  for  hospitalization 
services  rendered  one  Lautzenheiser,  hereafter  referred  to  as 
"the  patient,"  fron  March  4th,  1939,  to  Decoubcr  25th,  1939.   The 
case  v.'as  tried  vathout  a  jury  and  tlie  trial  court  entered  judgnent 
for  the  defendants.  Plaintiff  apperls.   The  conplaint,  in  the 
alternative,  asked  for  judgi-jent  against  one  defendant  or  the  other. 

In  his  printed  brief  and  argunent  counsel  for  plaintiff 
says  the  Tovni  of  Avena  is  not  liable,  b\it  contends  that  the  trial 
court  erred  in  entering  judgnont  for  the  defendant  county. 

The  patient,  aged  64  years,  lived  and  V'Orked  in  Avena 
tovaiship,  in  the  defendant  county,  for  about  four  or  five  months 
before  his  illness.  Before  that  his  hone  v-as  in  Oklahona.   Shortly 
before  his  illness  he  had  been  enployed  for  a  short  tine  at  a 
tavern  in  such  tov.oiship,  but  his  enployrjient  had  ceased  on  a 
Thursday.   The  following  Saturday  he  visited  the  tavern  and  on 
leaving  fell  and  injured  his  leg.   Sone  one  helped  hin  into  a 
cabin  back  of  the  tavern  v;hore  he  v.-as  put  in  bed.   On  the  follDV'ing 
Monday  a  local  doctor,  at  the  request  of  one  jf  the  tavern-keepers, 
Matheny  or  Nally,  exanined  hin  and  prescribed  sone  nedicine.   The 
doctor  testified  that  a  fev^  days  later  tae  patient  had  developed 
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a  cold,  had  a  toraperaturo  of  103^  degrees ,  v/as  threatonod  v/ith 
pneumonia  and  was  a  vory  sick  nan,  and  the  doctor  advised  that 
the  patient  bo  taken  to  a  liospital  and  should  novo  a  trained  nurse. 
Such  doctor  v;as  paid  for  his  services  by  tuc   taver-n-keepers.   The 
following  day,  March  4,  1939,  the  patient  v/as  taken,  evidently  by 
or  at  the  instance  of  the  tavern-keepers,  to  the  hospital  of  the 
plaintiff  v/here  ho  received  the  services  sued  for. 

At  the  tine  of  leaving  the  hospital  he  v/as  able  to  walk 
with  the  aid  of  crutches,  and  at  such  tine  the  supervisor  of 
Avena  township  furnished  hiu  a  coat  and  hat  and  a  "onc-v,'ay"  bus 
ticket  to  Okalhona. 

rTerthor  tavern  keeper  testified.   No  one  testified  as  to 
v/hat  transaction  or  conversation  took  ple.co  at  the  tL"e  the 
patient  entered  the  hospital,  except  as  shov.n  by  the  testinony 
of  the  witness  Rucdgor  hereinafter  referred  to.   The  hospital 
record  of  his  entry,  ncinitted  without  objection,  contains  this 
statenent,  "Janes  B.  Nally  will  nake  arrangonents  &  be  responsible 
for  the  bill." 

The  patient  testified  that  at  the  tine  of  entering  the 
hospital  he  v/as  delirious  and  had  no  recollection  of  entering  the 
hospital  and  did  not  knov/  how  he  got  there;  that  it  v^as  several 
v/eeks  before  he  renenbered  anything;  that  at  the  tine  of  receiving 
the  injury  "I  did  not  have  any  noney  at  all.  Probably  had  three 
or  four  dollars.   Other  than  that  I  didn't  ov/n  any  property." 
There  is  no  testiiaony  to  the  contrary. 

Ruedgcr  testified  that  he  had  been  looking  after  collec- 
tions for  the  plaintiff  and  for  the  local  doctor's  clinic  since 
1939;  that  he  sav^  the  patient  at  the  hospital  at  least  twice  a 
v/eek;  that  during  all  of  the  first  tv.'o  or  throe  weeks  it  v:as 
inpossible  to  hold  an  intelligent  conversation  vlth  hin;  that  after 
the  patient  partially  regained  control  of  hinsclf  and  late  in  March, 
1939,  the  vdtness  first  learned  that  the  patient  had  no  finances. 

Ruedger  further  testified  that  he  first  talked  vfith  the 
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supervisor  of  Avorm  tov/nship  at  the  latter' s  hone  souctiiie  early 
in  May,  1939,  aftor  the  pationt  had  been  at  the  hospitr.-.i  cbout  tv/o 
months;  that  ho  then  told  the  supervisor  tuat  tiie  patient  v.-as  des- 
perately ill  and  v/ould  need  either  county  or  tovTiShip  support  on 
his  further  hospitalization  and  nodical  attention;  that  the  super- 
visor replied  that  he  did  not  knov/  the  nan  but  v/ould  consult  the 
State's  Attorney;  that  thereafter  he  saw  the  supervisor  several 
tines,  but  the  latter  did  not  feel  the  tovmship  was  responsible 
because  the  nan  had  not  been  "pauperized". 

Ruodger  further  testified  that  at  the  tine  the  patient 
was  received  in  the  hospital  it  v;as  understood  the  hospitalization 
service  would  be  covered  by  insurance  and  that  after  he  found  the 
insurance  did  not  cover  the  patient  the  vdtness  v/ent  to  the  super- 
visor. 

The  then  supervisor  of  Avena  tovaiship  testified  that  he 
was  not  acquainted  v/ith  und  never  sa?/  tho  pationt;  that  he  first 
learned  of  tho  patient  bolng  in  tho  hospital  v:hon  he  received  a 
bill  for  $525.  iron  the  hospital  for  six  nonths  treatncnt;  that 
later  Ruedgcr  cane  to  see  hin  "once  in  a  while''  c.cjut  the  bill;  that 
"I  know  Lautzenheisor  was  in  the  hospital  fron  the  first  tine  I 
talked  v\dth  Ruedger" ;  that  he  first  talked  with  Rucdger  about  six 
nonths  before  the  patient  left  tho  hospital;  that  such  first  conver- 
sation with  Ruedger  took  place  about  "six  or  eight  nonths  before  he 
left  the  hospital";  that  "I  did  not  take  any  action  upon  the  bill 
when  it  was  first  presented  to  ne,  and  I  never  took  any  action  after 
I  talked  v.lth  Ruedger.   I  presented  the  bill  to  the  county  and  it 
cane  up  before  the  board. '=  He  further  testified  that  he  never  nade 
any  pronise  to  the  hospital  that  ho  would  take  care  of  the  services 
in  question. 

iji  itenized  statement  was  introduced  in  evidence  without 
obijection,  which  showed  each  day's  charge  for  suca  hospitalisation, 
and  it  was  proven  that  the  charge  of  $£.50  per  day  v.-as  reasonable. 

Tho  action  of  the  plaintiff  against  the  defendant  county 
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is  based  on  Paro^-raph  25,  Section  24,  Ciiaptcr  107,  Illinois  Revised 

Statutes,  1959,  vhicli  reads  as  follov/s: 

"V.'hcn  *  *  *  any  person  not  couinq,   vlthin  tile 
definition  of  a  pauper,  of  nny  *  *  *  county  *  *  * 
shell  fall  sick  or  die,  not  .icvini;   uoncy  or 
property  to  pay  his  board,  nursing  and  ncdical 
aid  or  burial  expenses,  the  overseer  or  over- 
seers of  the  poor  of  the  *  *  *  tov/ii  *  *  *  in 
which  he  nay  be  shall  r^ive,  or  cause  to  be 
given  to  hia  such  assistance  as  they  nay  deen 
necessary  and  proper  *  *  *;  and  the  county  shall 
pa3'"  the  reasonable  expense  thereof,  v.-hich  ex  - 
pensos  of  board,  nursing,  nedical  aid  *  *  *  nay 
be  recovered  *  *  *  fron  the  county  of  v;hich  he 
is  a  resident,  in  an  appropriate  action." 

Section  18  of  the  sane  statute  nade  the  supervisor  of 

the  tovmship  in  question  the  ex-officio  overseer  of  the  poor  of  such 

tovmship. 

In  our  opinion  the  evidence  clearly  shov's  that  v;)ien  the 
patient  was  adnittod  to  and  while  he  v;as  in  the  hospital  he  did  not 
have  sufficient  nonoy  or  property  to  pay  his  h<.~>spitalization,  and 
was  vdthin  the  class  of  porcons  entitled  to  hospitalii;ation  under 
Section  24  of  the  Paupers  Act.   (See  Iiock  Island  County  v.  Arp.  118 
111.  App.  521;  County  of  Kankakee  v.  Town  of  Manteno,  63  111.  App. 
365;  Bucknastor  v.  County  of  gffinpi:ha::i,  302  111.  App.  353.)  Although 
he  had  previously  earned  nis  living  and  \7as  not  tecMically  a  pauper, 
the  only  property  he  had  at  the  tiiuc  of  entering  the  hospital  v.-as 
three  or  four  dollars,  and  the  only  noneys  he  actually  received 
thereafter  v;as  $25.  insurance. 

The  cases  have  dispensed  with  the  necessity  of  prior 
notice  to  the  overseer  of  the  poor,  where  hospitalization  or  nedical 
assistance  is  urgently  required,  and  it  is  not  feasible  to  notify 
the  overseer  prior  to  the  giving  of  the  assistance  to  the  needy 
person.   The  sane  cases  either  hold  or  indicate,  hov:over,  that 
notice  nust  be  given  such  overseer  within  a  reasonable  tine  r-fter 
the  encrgoncy  treatnont  begins.   (See  County  of  Payette  v.  Morton, 
53  112.  App.  552;  County  of  Clinton  v.  Pace,  59  111.  App.  576; 
County  of  V/innebago  v.  City  of  Rockford,  61  111.  App.  656;  County 
of  Madison  v.  Haskell,  63  111.  App.  657;  City  of  Cnester  v.  Coxinty 
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of  Rcndol-ph.  IIS  111.  App.  510;  Dcason  v.  County  of  V-lllianson. 
188  111.  App.  316.) 

The  basis  of  the  docisions  v;hich  allow  recovery  vithout 
notice  is  that  the  cnerccnoy  shov/n  in  each  of  such  cases  dispensed 
v/ith  the  necessity  of  notice.   Thus  in  County  of  Christian  v.  Rock- 
well ,  supra,  a  boy  had  ocen  shot  in  the  leg,  uaking  necessary  proapt 
amputation,  .-ind  "there  was  no  tine  to  apnly  for  aid  to   any  county 
official;"  in  County  of  Clinton_  y.  Pace,  supra,  a  nan's  ler2  v/as 
broken,  and  jxr.iediate  troatnent  was  needed;  and  in  Deason  v.  County 
of  Williamson,  supra,  the  court  said,  th.-^t  victims  of  a  cyclone 
within  the  class  in  question  could  be  treated  by  a  physician  "Vhere 
prompt  and  immediate  action  is  required  vdthcut  notice  to  or  permis- 
sion from  the  supervisor." 

The  plaintiff  seeks  to  justify  its  failure  to  more  promptly 
notify  the  overseer  of  the  poor  on  the  ground  that  an  emergency 
existed  when  the  patient  v'as  received  at  the  hospital,  but  the  un- 
disputed evidence  shoivs  that  such  failure  v.as  not  in  fact  based  on 
any  emergency  whatever.   The  principal  witness  for  the  hospital, 
Ruedger,  made  this  plain.  He  testified  that  at  the  time  the 
patient  was  received  it  was  understood  that  the  hospital  services 
would  be  covered  by  insurance  from  some  source,  that  that  v/as  v/here 
the  plaintiff  v/as  looking  for  compensation  at  that  time,  and  that 
after  the  witness  found  out  that  insurance  did  not  in  fact  cover 
the  patient,  then  the  v/itness  went  to  the  overseer  of  the  poor. 

It  is  therefore  our  opinion  that  the  trial  court  properly 
disallovired  the  claim  of  the  plaintiff  for  hospitalization  prior  to 
the  tine  when  the  overseer  of  the  poor  was  actuallj'-  notified  of  the 
hospitalization  being  given. 

The  evidence  is  conflicting  as  to  wticn  such  overseer  v:as 
first  advised  of  the  services  rendered  and  being  rendered.   On  this 
question  only  tvra  witnesses  testified,  viz.,  the  overseer,  who 
testified  for  the  defendant,  and  Ruedger,  v,-ho  testified  for  the 
plaintiff.   The  testimony  of  the  overseer  most  favorable  to  tne 
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defendant  is  that  it  v/as  six  or  seven  nonths  ijcforo  ho  leemed 
that  the  patient  had  received  and  v/as  receiving  such  treatricnt. 
Ruedger  testified  that  he  first  advised  the  overseer  early  in  May, 
1939,  after  the  patient  had  been  at  the  hospital  about  tv/o  nonths. 
Although  the  overseer  contradicted  hinsolf  by  later  testifying 
that  his  first  convcraation  v/ith  Ruedger  v/as  about  six  nonths 
before  the  patient  loft  the  hospital,  the  question  of  fact  as  to 
v/hen  such  overseer  v-as  first  advised  was  prinarily  a  question  for 
the  trial  court  to  dctemino.   In  any  event  the  undisputed  evidence 
is  that  the  overseer  was  duly  notified  at  least  six  or  seven 
nonths  after  the  patient  entered  and  about  three  or  four  nonths 
before  he  left  the  hospital,  yet  the  supervisor,  after  being  noti- 
fied, took  no  action  except  to  disdain  liability.   His  inaction 
under  the  circunstances  did  not  exenpt  the  comity  fron  liability 
for  the  services  rendered  after  the  ovoroeer  -..'as  actually  notified, 
and  the  trial  court  should  have  entered  jud^^-jient  for  the  plaintiff 
for  such  services  rendered  during  such  period.   (Sea^raves  v.  City 
of  Alton.  13  111.  366.) 

Defendant  argues  that  "at  the  tine  of  the  patient's  confine- 
nent  the  evidence  discloses  an  agreenont  was  entered  into  by   and 
between  the  agent  of  the  hospital  and  one  Janes  B.  Nally,  by  the 
terns  of  which  Nally  agreed  to  pay  any  hospital  bill  which  the 
patient  night  incur,"  and  that  therefore  plaintiff  \.as  not  entitled 
to  any  recovery  whatever.   This  argunent  anounts  to  a  nero  inference 
or  conclusion  based  only  on  the  entry  on  the  hospital  record  here- 
tofore quoted  and  on  the  statenent  in  the  plaintiff's  brief  (though 
not  in  the  record)  that  Nally  v^as  present  \hon  the  patient  entered 
the  hospital.   VJo  see  no  nerit  to  this  contention.   Assuming,  that 
Nally  did  agree  to  pay  such  bill  at  the  tine  the  patient  entered 
the  hospital,  the  fact  renains  that  the  bill  was  not  paid,  the 
patient  continued  to  bo  in  need  of  and  to  be  entitled  to  hospitali- 
zation at  the  expense  of  the  county,  and  it  is  not  denied  that 
eventually  the  plaintiff,  through  its  agent  Ruedger,  notified  the 
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ovorss:^r  that  the  ;)atiGnt  v/as  desporatoi.y  ill  v.vA   noodod  oit'nor 
county  or  towichip  sup;.-)urt  fur  his  further  hoapitciizcti'jn.   It 
then  iDocane  the  huty  of  the  ovorsoor  to  r.oe  th-:.t  roiiof  v.rs  ^iven, 
v/hich  he  did  not  do.   Fron  that  tine  on  the  dcfcn'hint  county  v/as 
liable  for  the  relief  thorcrifter  f;iven.   /.Ithougn  ho  v.'as  in  Effing- 
hon   county  when  ho  received  txie  hospitalizatic-n,  ho  v/ss  atill  a 
resident  of  Fayette  county  and  entitled  to  relief  fron  such  county. 
(Rock  Island  County  v.  Arr.,  118  111.  App.  5H.1.) 

As  to  the  defendant  tuv/nship  the  jud,';ncnt  ic  affimcd. 

As  to  the  defendant  county,  the  cause  is  reversed  ana 
renanded  for  furthor  proceeding's  consistent  -dth  tnis  opinion. 

Approved  in  part,  but  reversed  and 
renanded  v.ath  directi.'us. 
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Defendant  appeals  fron  a  judsment  for  ITine  J^undred 
Sixty  (|;960.00)  Dollars,  rendered  against  it  in  an  attachDient 
proceeding. 

As  a  br.sis  for  the  attacluaent  proceeding's,  an 
affidavit  made  by  John  Kassly  v;as  filed  vvith  the  clerk  of  the  trial 
court  on  April  14,  1941,  in  v/hich  it  was  allee;ed  that  the  defendant, 
a  non-resident  corporation,  hiad  sold  an  ambulance  to  the  plaintiff 
under  the  name  and  style,  of  Kassly  Undertakinp;  Conpany,  and  had 
warranted  it  to  be  constructed  of  first-class  Materials  and  v;crk- 
manship,  and  that  the  warranty  had  failed  to  the  extent  of  ITine 
Hundred  Sixty  ($960.00)  Dollars.   In  the  caption  of  the  affidavit 
the  plaintiff  was  described  as  "Kassly  Undertaking  Oorapany"  and 
the  affidavit  xrns  signed  "Kassly  Undertaking  Company  by  John  J. 
Kassly,  affiant". 

On  April  18,  1941,  defendant  filed  its  United 
appearance,  and  notion  to  disndss  the  suit  and  quash  the  writ  on 
the  ground  that  the  affidavit  .urported  to  be  sif^ned  by  the  Kassly 
Undertaking  Corapany  by  its  agent  and  that  ii:  did  not  appear  in 
the  affidavit  that  the  person  v/ho  sip;ned  it  was  the  a^ent  of  the 
plaintiff.   The  denial  of  this  motion  by  the  trial  court  is  the 
first  error  assi.^med  by  defendant. 


Section  2  of  the  Attachjnent  Act,  Illinois  Revised 
Statutes,  Chapter  11,  Paracraxjh  2,  provides  that  "to  entitle  a 
creditor  to  such  a  writ  of  attacliruent ,  he  or  his  ar.^r.l   or  attorney 
shall  nake  and  file  with  tlie  Clerk  of  sucli  court  an  affidavit.  .  ". 
Although  the  Act  does  not  raake  any  such  oxt^ress  rtquircment ,  de- 
fendant contends  that  if  an  affidavit  is  made  by  an  arent,  it 
iTiUst  affirnativoly  appear  from  the  affidavit  itself  that  the 
affiant  is  acting':  as  the  a'^ent  of  the  creditor  brin^iing  the  suit. 
The  fallacy  of  defendant's  arguiaont  as  applied  to  the  facts  of 
this  case,  is  tiiat  thu   person  Making  the  affidavit,  that  is,  John 
Kassly,  appc;ars  to  bo  one  of  the  creditors  in  the  suit  and  as 
such,  Vv'ould  clearly  be  entitled  to  rriai:e  his  o\m   affidavit.   In 
tho  affidavit  the  claii.i  is  riiade  that  the  defendant  is  indebted  to 
"plaintiff,  Kassly  UncU.rtaking  Company,  ana  this  affiant"  (being 
John  Kassly).   In  the  coraplaint  vihich  va-.s   filed  on  April  16,  19^1 1 
two  days  prior  to  defundant's  motion,  John  xvassly  was  named  as 
plaintiff  along  with  tht,  Kassly  Undi>rtakinf:  Company,  and  th^  claim 
v/as  there  made  that  the  defendant  was  liable  to  both  plaintiffs 
by  reason  oi  tho  breach  of  the  alleged  warranty  in  connection 
v;ith  the  sale  of  the  aLibulance. 

It  appwars  from  tho  evidence  that  at  the  ti  le  of 
tho  filin.v:  of  suit,  tht^  Kassly  Undcrbakin.;:';  Company  v/as  a  co- 
partnership consistinn  of  John  Kasslj^  as  the  managing  partner 
and  certain  members  of  his  family  as  dormant  partners.   In  this 
situation  John  Kassly,  as  tho  solu  active  partn^^r  in  the  partner- 
ship, would  be  entitlt;d  to  suu  without  joining;  the  dorrant  partners 
as  party  plaintiffs.   (Lasher  v.  Colton,  225,  111.  23^)   Although 
tho  defendant  did  not  raise  the  quostion,  tho  Kassly  Undertaking 
Company,  as  a  partnership,  would  havv^  no  l^-gal  capacity  to  bring 
suit  in  thu  partnership  nam.L. ,  and  John  Ka3sly  appears  to  be  the 
only  plaintiff  in  the  suit  with  tho  legal  capacity  to  sue.  Vrhat- 
ever  its  other  faults  may  havvj  been,  th>^  affidavit  in  this  case 
v/as  not  vulnerable  to  the  particular  objection  made  by  defendant, 
and  the  trial  court  properly  duniL.d  defendant's  motion  to  dismiss 


the  suit  and  quush  tlic  v/rit. 

After  tliL  d.^niai  of  this  rnotj.on,  d^f onucnt  filed  a 
second  moticn  bo  dismiss  on  tho  rround  thct  tho  Kassly  Und:;rt-',.lc- 
ing  CoEipanj''  v/as  a  co-pcrtncrship  conr.oscd  of  John  Kassly  and 
certain  other  named  nernbers  of  his  fr.raily,  who  it  wf.s  allcr;ed, 
should  have  been  joined  as  pr.rties  plaintiff.   This  notion  was 
also  denied  and  defendant  has  assigned  this  as  an  additional  error. 

Under  the  rule  laid  dovm  in  Lasher  v.  Colton,  supra, 
the  dormant  partners  of  the  plaintiff  John  Kassly  v/ere  not  neces- 
sary parties  plaintiff.  Moreover,  ^ven  assuming  that  the  other 
partners  v/ere  necessary  parties  and  thct  th^-y  should  hav^  been 
joined  as  plaintiffs  in  tho  suit,  Section  26  of  the  Civil  Practice 
Act,  Illinois  Revised  Statutes,  Chapter  110,  Paragraph  150  pro- 
vides that  "no  action  shall  be  defeated  by  non-Joinder  or  mis- 
joinder of  parties."  Because  of  this  section,  defendant  v/as 
clearly  not  entitled  to  a  dismissal  of  th-.-  suit. 

xifter  the  denial  of  this  mo-oion,  the  cause  v/as 
tried  before  a  jury  upo.n  complaint  and  anawer. 

The  only  other  alleged  error  ..rgued  by  defendant 
is  that,  on  the  basis  of  the  evidence  introduced,  the  trial  court 
improperly  denied  the  defendant's  notion  for  a  directed  verdict. 
By  its  answer  the  defendant  expressly  admitted  that  at  the  time 
of  selling  the  ambulance,  it  promised  and  warranted  that  said 
ambulance  was  constructed  of  first-class  material  and  workmanship 
and  was  in  proper  condition  and  fit  to  be  used  for  cjn'.'Ulance 
Service,   No  question  h..3  been  raised  as  to  the  excessiveness  of 
the  judgment.   The  sole  question  presented  is  \?hether  plaintiffs 
have  shovm  a  breach  of  the  e:cpress  warranty.   The  principal  alleged 
defect  was  in  the  construction  of  the  brakes  of  the  ambulance, 
which  plaintiffs  claim  vrcre  not  large  enough  prop.rly  to  brake  the 
ambulance.   The  plaintiffs  claim  that  the  defective  brakes  v/ere 
responsible  for  one  accident  in  which  the  ambulance  vras  involved, 
causing  substantial  damaces,  and  that  at  least  on  fifteen  different 
occasions  the  ambulance  was  laid  up  for  repairs  by  reason  of  such 
defective  brakes. 
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Dcfcnd.'.nt  hr.a  filod  .:.  purportod  ■  bctr-  ct  of  the 
tcstincny  covurin;-!;  13O  Tainted  ji.'gos.   Th-^  tostinony  is  3^^t  out 
practicr.lly  in  hi.oc  Vurb:,,  '^vcn  in  tL*.  forn  of  QUi.,Dtion3  end 
r.nsv'/ers ,  insto^.d  of  buinf;;  condons^^d  in  n'.-rr.:.tiv^  forn  so  -.3  to 
present  its  substc.ncc  oluc.rly  and  concisely  ;  s  urovid'^d  by  x'tulo 
8  of  this  court.   Und..r  th..so  circumsti.ncos  v.'o  would  b--  justified 
in  r^^fusinr  to  consider  r.ny  of  tho  quv^jstions  raised  with  ruf-^runco 
to  th>^  sufficiency  of  th^  ovidenco,  Mid  in  the  "bsenoe  of  r.ny 
other  error,  in  ^ffiririing  the  juo.gcient  pro  f onir, .   Uotv/iths trend- 
ing defendant's  flagrant  violation  of  the  rule,  v/o  have  considered 
the  evidence  and  v/c  i.re  of  the  opinion  thab  r,  priL.a  fr.ciL!  case 
of  liability  was  n.-de,  and  that  defendant  v/as  not  ..r.titled  to  r. 
directed  VL.rdict. 

V/e  find  no  error  in  the  judfjnent  ^nd  it  is  accord- 
ingly affirmed. 
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H-LUE   U    ItoCOWAM,  ) 

) 
Plaintiff  -  Apn»ll«»,         ) 


&0H   C,    IteCOWAN,  / 

/  ) 
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MR,  JUSTICE  MEBEL  DELIVERED  THE  OFINZOII  Of  THE  COUHT: 


t^li^W0i^:tWim'Siw*MT   tntared  in  the  Superior 
Court  of  Cook  County  on  Anrll  17,  1941,   The  oUlntiff  filed  her 
ooipl&lnt  in  Deoeaber,  1938,  for  eepnrfite  n&lnten&noe,  after  a 
narrlage  to  defendant.  Plaintiff *e  first  motion  In  this  ceparate 
aslntenanoe  vult  wae  for  teaporary  auonort  and  solloltor*e  fees, 
and  vat  denied.   Thereafter,  defendant  filed  hie  count<»rolala  for 
dlYoroe.  While  the  aetlone  were  sending  an  order  was  entered  on 
Mareh  5,  1940  allo>rlng  the  olaintlff  teaporary  eup!>ort  aoney  of 
$S0,00  per  ve^k  and  tmiporary  solicitor's  feet  of  1,500.00,  and 
fir  an  aaount  to  be  oald  the  tpeelal  eoouslesloner.   Defendant 
appealed  to  this  court  froa  said  order  of  March  5,  1940  In  caute 
Mo,  4X399,  and  a  tupertedeat  bond  In  the  lua  of  r500  vae  filed  by 
defendant  on  June  £1,  1940,   iiHalle  thlt  appeal  vat  pending,  the 
aaln  leeuee  oaae  on  before  the  trial  oourt  for  he&rlng*  and  a  final 
decree  vss  entered  on  July  5,  1940,  which  deoree  dleaiseed  the 
eoaplaint  and  counter->ooaolalnt  for  vant  of  equity.  On  October  2, 
1940,  vhile  the  foraer  apr^eal.  No.  41399,  wse  pending,  plaintiff 
procured  an  order  for  the  allowance  of  500  to  defend  said  appeal. 
On  February  86,  1941,  thit  oourt  rendered  its  ooinlon  In  taid  foraer 
apDcal,  No.  41399,  and  thereby  afflraed  the  allovenee  of  teaporary 
support  and  eolioitor'e  fees  as  r?rovlded  In  the  oilier  of  H«rch  5, 
1940,  but  reversed,  aodified  and  reaaaded  the  allova&ee  for  the 
tpeelal  ooflaiteioaer. 


^eri  b»Iit  ttismX^Xo  9rfT      .X^ex   ,VX  XJhrr     ..  1"^^  alooD  lo  MuoD 

c  Ts^la    ,^onan«*i»lA«  •laijiqet  Tcl    ,0<S?X    ,      ,-    -.ail  ni  tnJLaXqii»» 

,8tt«l  «*'setloiXo8  ^a«  ^«xooaini  v^anoqst}  lol  «a^  ^Xir*  •oa«ii«tfiisa 

lot  B!.«Xi:>^*"  *r>«»'n'>   ft/,-*  ^A,'**    -fr,^ar»«tfl,jb    ,n»}1t««n»ct?      ,b9lttmb  8av  Ana 
nr.    .:s>'t-j,  >  ,ai*-wv.      antv  •acX^oa  •!<#   sXidV      .•ontoTiA 

^n«   ,OO.OC^,X     to  a^ttt  e*to:M«iXoii  vi£i«io^i0«;t  5mi  J(«tv  itq  OO.OSI 

^fiiU^tl»<3      .i»OQi98i<Biiioo  Xj«Xo»^a  •tif  bUc  9ti  oi  tattomA  am  lit 

•ft«r«o  fii  0>QX    ,0  ilmaM  lo  rrsMo  M««  mont  tivco  »ltLt  9t  A«I«»q[«|S 

•rU    ,^lbflftQ  aaw  X^ecrqc  siilf  9Xi£(V      ,0^Q£    ,XS  9001.  no  ;rflcbfl«t«* 

Xftoil  fl  bjiA^sflindftd  tol  ^ivoo  letni  •d^  «nel»<r  no  ••««>  ft»tf«»X  aX«« 

(idf  6»a«iMX6  e»io«6  doldv   ,0>ex    ,fi  xi^vt  ao  A«<i«9m  aftv  ••^••A 

ttlJaiaXq    ,x;fiiJ>a»f?  q»m    ,«95Xt    ,"'    , '«©cc«  n»»n;ol  niW  aXlilv   ,0*W 

•  Xs^aqjR  blAB   &)A9t<»b  ^  OOC/   lo  s^o.<     oIXm  ^At  tot  i*Me  iifl  ft9'ure««iq 

rid  filM  nX  flolnXqo  9il  ft?»«jeX»a«n  ^nvoa  aXrt:»    ,X>eX   .8?  v***"*^*'^   ^^ 

t^'Ti^Toqpiat  1c  asajtvoXXd  adl  AammjK  Y<f»^«>^^  ^^a   ,99CX^   .oif   ^Xaviox! 

,".  fiOf^aM  to  nafcno  ad^  nl  baJbXvcnq  aa  aaal  a^'sotiaXXba  ba»  M^qqwa 

•tli  'To'y "■-  eriJ   6e' '--   --•*»'^^iB   ^Aeanavan  >«tf   ,0*ex 

••ranolaainnoa  X«iM»qa 
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On  April  3,  1941,  plaintiff  fll«d  her  petition  in  th« 
Superior  Court,  pr^^ying  for  an  aiMitional  allowanot  of  '.>00  for 
attorney**  foea  for  h«Ting  dof ended  eald  epDeal,  By  court  order  of 
April  3,  194X,  leave  was  given  the  plaintiff  to  file  her  naid  petition, 
and  defendant  va«  given  leave  to  file  hie  written  anewer  to  said 
petition.  On  ^pril  17,  1941,  the  eourt  entered  an  order  whieli 
provided;  (1)  for  the  entry  of  a  judgnent  upon  the  oirder  of  May  5, 
1940  in  the  otaa  of  1,930,  (2)  for  aA  order  upon  the  surety  oeapany 
to  turn  over  the  #600  apeeified  in  the  appeal  bond,  (3)  for  the 
reduction  of  the  epeoial  oowaisieiioner**  feee  to  ^56,  and  (4)  for 
the  payaent  by  defendant  to  the  plaintiff  of  &n   additional  500 
for  attorney* e  feea  and  eoate  expended  by  plaintiff  in  defending 
i^peal  No,  41399,  It  is  froa  thie  order  th^^t  defendant  appeala. 
The  order  appealed  fron,  ent«*r'S;d  on  April  17,  1941,  la  predicated  upon 
plaintiff's  petition  of  April  3,  1941,  and  that  petition  ie  the  only 
ple&ding  eaeentially  involved  In  thia  appea).* 

The  defendant  oontenda  that  the  final  decree  of  July  5, 
1940,  vhioh  diaaiiaaed  the  main  i  a  sues  for  i^aat  of  eouity,  left  the 
eourt  without  Juriadiotion  on  April  17,  1941,  to  render  Judgaent  for 
the  plaintiff  and  againat  defendant  for  <^1,9S0  which  asount  represented 
the  former  allowance  of  tenporary  supoort  money  and  te«por«ry  aolicitor*a 
feea,  and  further  auggesta  th««t  the  final  decree  of  July  5,  1940,  aade 
the  fomer  allowance  of  tenoorary  eupoort  money  and  aolioitor'a  feea 
unenforoible,  and  left  the  partiee  as  huaband  and  wife,  and  therefore, 
neither  party  oould  maintain  further  litigation  against  the  other, 
exceot  aa  provided  by  atatute.   While  it  ia  true  th^t  the  final  decree 
of  July  5,  1940,  which  dianiafed  for  vant  of  equity  the  plaintiff* a 
complaint  and  defendant* a  croaa  coaplaint  for  divorce,  left  the  partiee 
to  thia  action  in  the  atatua  of  man  and  wife,  it  doea  appear  froa 
thia  decre*  thcit  the  court  reserved  Jurisdiction  aa  to  the  teaporary 
allowance  of  aupport  aoney  and  aolicitor'e  feea.  The  decree  orovided; 


t 

not  fO       t«  •©«AwoX/(6  lanolUbbs  tut  aot  »liltinq    ,Jii»0s3  loiidCfiie 

''"■•'•^c  Jill©*  x*^     ♦r^a'^i.qd  6ie«:    5'<ifjftfjliii3i  :iiaiVAri  not  «••!  t*x»«'»o*'f« 

.  (m.-»  '^ttsft  e.:  _  '\iiiai:  nevli  tav  «vi8»jr   ,X>GI   ,S  XHqA 

.,.....-.   ..    _^«!f«fl.^  It*:-- .-.../  ©^  »v«»X  Mi/t^  «?     Jr^-i^^»^:•B  ftiui 

iJiUtiw  itefTo  a«  foiyti»Ji»A  ^ft^QO  od;^    ,X*«X    ,VX  Xl*i  .noX>lt»« 

,<}  x»^  t©  "fwlvt?   *«4^  nootf  Sa*m$^i  &  t«  Tstn*  •J<t  not  (I)   ;Jb«Alvo«q 

vfrjoBJ®©  "y:'*^»«   e^»  »««»  T»ftrio  ft*  lot   (S)    ♦05»,X*''    t«  «ir«  •xl*  «i  0*«X 

*il*  lot   (5)    ^feaort   Ii^«M  r,i?  9119  al  toltloft^a  OOa^  •H^  *»»¥♦  »i«l  Of 

tot  O)  b»»   k9d;^  o^  seftt  8 *^»if«ift«i i«w««  X«it«#<^  «xil  to  mtiwitb^i^ 

00©:!t   Xft^oXribdA  HP  tG  ttiJai*X^  «j4»  ©a  |««AiaotoA  ^rf  »Ji««t«^  •*• 

SHl^ff&tof'  al  "itlloleXq  ^(i  katmrnt^m  »i»«rf»  &o»  «o»t  ••%ofliol*«  «*l 

.3X«i?'fq«  ^fttaftn-^tofi  J^jt*  t«»?*e  9Jtiit  »oit  eX  ^1     .t^f^X*   .oM  Xao^^A 

fioi^y  tootfMoXiiMo  fii    ,XMX    ."^'^    ■■•^•^-  -•"-+«*    ,«r>«tt  fctXate^w.noMr©  tllf 

«i*'-;'v;>^    •'»l*i»     *4i    iHlVilO'taX    XXXAiJ«W»0    ||f! ,.M.-   •'*.'" ■'^' 
*-.»iaK     ^i'^.i     ^%'^^u.^r^     -ir      .i,,.v-     "fOt    HAWS 8 1    lti««?    OlW    AO»«liWiA    AOilh.'     ^ -^.^  :- * 

net  d^aoes^bi^t  lOft****  o*    ,X»«€X   ♦'PX  fi^xeA  no  floX;f»Xi^«4TJ»t  ftrwWXv  fmoo 
4>«.fn»>eo^Q«<s  tfiuroMO  Itoidv  0&t,X%r  <x«t  tantti^  to&  f c/iXa^  i^lift  ttl}|iX«X<|  VlH 

'tos'iftilo?  t'f^ncMQflOf  Md  ifoaoii  tf^xofifcuro  t^avocptt  to  toMwoXXii  tOjn#ll  ffitf 

o£>£«s  ,0^«X  ««  xXiit  t»  oovooft  XMit  «i»  #jul^  •18o:hsv»  n«tffn«it  Aoo  ^stot 

e»ot  •*«rofloXXo0  ha*  ^i^aem  Si(>aqu»  Tt»*«*>flr«o<  "to  ooiuvqXXa  HMmot  •*# 

^Mtcto^oji^  bn»   ,olXw  fefw  fcftudtjtm  ^.s  ss«if*i«c    -"   **'    '   ^«a   ,«X<lXonotJ»«ir 

,")t»il»o  oil?  7t»Bl«»9  noXf«8lcriX  lOritTift  niv  air?*.    J  ji/oio  ^#rr»(T  TC'ifflofl 

^©^^►elb  S»nn  mds   ttsttf  oi«f  «;    '        '"  trtAitK  t^  B»i»ivwiq[  «a  *<|0«io 

^'ttX^nXdXr  odl  ttiur*  tc   ya?  -    r^  rioljfw  ,0^0I    ,a  iXirIi  to 

■?e;.''T-*-t    r..d?    ^toX    ,«>on«Vi?:   not    tflXls.i  r^!' ■•■  ■:        '  ■;■ 'f  ■.     ^  V*ri-.ift«»*y«fi   i>m   ^fOXelqlWO 

spcrrt  foocTfjA  aoofe  il    ,«ti>?  !!xta  n>  y;-.:      ^rt*  aX  n-.iJfiM';  aXrt?  Ot 

Xtsioo/  ■■■   o*  as  nottolbsl'iul  ft»^-yi»?<»''  ^  '■"   "    "''       t&%f»  %iMt 

Ifto&lvoT^    E  iT      ,a»»t  ©••JoJioiXod   l»o  ©Piw-'OXX* 


"It  If  h«r«by  ordtr«d,  adjud^vd  &nd  d«or««d  th«t  tht 
•osplftlnt  of  th«  plaintiff  and  tha  oountar-oVaia  of  tha  dafandant 
haraia  ba,  and  tha  bawm   are  haraby  iSiaaiaaad  for  ^ant  of  «auity, 
and  tha  antira  eauaa  dianisaad  saTa  and  axoapt  for  tha  aattara 
•ontainad  ia  and  ralativa  to  thi«  ordar  of  thia  Court  anterad  on 
Naroh  5,  1940  bf  Jtidga  John  C.  Lava,  and  partaining  to  tha  quastioa 
of  alimony  oandaata  lit a.  tanporary  aolioitor*a  faaa  and  opaoial 
Coaaiseionor'e  raport  whioh  bpb   hereby  traaafarrad  to  taid  Judga 
for  his  aotlon,  if  any.** 

Tha  dafendant,  howaTer,  aaggaata  that  thia  Jadgaant  ordar  waa 

arronaoua  for  tvo  reaaona;  firat,  tha  diaaiaeal  of  tha  aain  iasuaa 

far  want  of  aouity  aada  the  taaooraxT  ox*dar8  unenforeibla,  and 

aaeead,  tha  ordar  of  tha  judgaant  in  favor  of  a  vifa  and  agaiaat 

har  haabaad  ia  contrary  to  tha  wall  aatabliahad  lav,  aad  eitaa 

tha  opinion  of  tha  Sv^raat  Court  in  Chaatnut  ▼•  Cheat nut.  77  Ill« 

346*  It  appaare  in  that  eaea  that  the  court  ent^fred  a  Jadgaaat  oa 

an  avard  for  taaporary  aapoort  money  aftsr  tha  diaaiaaal  of  tha 

aoaplaint  for  diToroa,  The  Court,  tmon  the  question  of  the  authority 

of  tha  court  to  enter  aueh  an  ordar,  said; 

"Bat  aaide  froa  this  view,  upon  principle,  it  would 
appear  that  the  dieaiaeiag  of  the  bill  vould  operate  to  revoke  the 
order  alloving  teaporary  aliaony*  Sueh  &  nroviaion  ia  for  her 
laaadlata  auoport,  snd  to  enable  her  to  aeet  the  expensea  of   her 
dafeaaa  pending  the  litigation,  whan  the  bill  vae  diaaiaeedf  tha 
haaband'a  oomaon  l^w  lisbillty  to  supDort  his  wife  was  revived^  aad 
the  neeeaeity  for  aliaoay  did  not  exist*   It  vill  be  preauaad  ha 
diaeharged  hia  obligation  in  th^t  regard,  aad  at  all  events  the 
liability  raaained,  aad  it  vould  ba  oppreasive  to  iapoaa  upon  hia 
the  oayaent  of  an  additional  sua  daeaed  auffieient  to  support  her 
if  living  separate  and  apart  froa  hia** 

la  eitiag  authorities  upon  like  ciuestions,  the  defendant  euggreeta 

that  it  was  iaproper  to  reduce  to  Judgaant  the  aaounts  accrued 

under  the  order  of  March  5,  1940,  t^iieh  provided  for  teaporary 

aapport  aoney  aad  solicitor's  fees,  as  the  order  for  Judgaeat  of 

April  17,  1941,  vae  entered  aubeecuent  to  the  dacree  of  July  5,  1940* 

Aa  herein  stated,  on  April  17,  1941,  the  partiea  hereto  vere  and 

atill  are  husband  and  vifa*  Pefeadant  urges  that  it  was,  therefore, 

error  to  enter  a  judgaeat  in  favor  of  the  wife  and  againat  her 

haabaad,  and  contends  that  only  where  the  etatatf^s  of  our  Stste 


^\tt»p9  lo  ^rrav  let  AaaaiotJU  x^mmI  ftriA  mm«  •tft  Arils  ,»«i  al*««4 
no  r?'?-?n»  *fM3o?  aiit?  to  «t«fciio  »il7  ©J  «Tl>«i«^  bma  ai  tmmiminm 

*«^aA  tl  ««eisro«  tijl  «•! 

•MV  i«Mto  tatcqiMrt  sjtiil  o'aft?  •iir^ts**   ,'rfr«ifoif  ,jra«biv»l:eA  %iif 

;:^;^4«/  alAK  fttft  to  XaaaiiMid  enf   ,la<fi)  {s/ietMn  9^  lot  •0o»a«t^w 

JEra.«   ««Xtfle9»ta«iitf  •^•i^o  f««nHHpw#  eiU  •ttjui  t>^iuo»  to  ^A#v  ««t 

^sai»^  £>Ae  9tlv  ji  to  i0ir»t  ai  #jifiaq)tel  •d7  to  le&io  fydJT   ^>ii»f  t 

'  ..'■«•'*        .  J       ■■:■■  ■■- 

'"'      '"■  'vttMO    ft6t    t»     ,«f»»t    ^'lOlleutlv.'s     ..ui<    ^•«M»tt   M<MMPI 

fciif,  vn.  •  ojtaT»ii  •»l*«iAcj  9ri;r  ^ti^H   ,?X  XJi<:j^  r«*   ,fc©Jj(;f«  nitti^A  M 

^sntotan^iiff    ,»    .     -*    '    --  -j^  Ja:ittt»'t»Q      .stlK  !>/»•  tiuiti(«jril  w%m  iiJ#« 

lofl  l'«aii'-.,;A  ijfi'-  ••^Tt'-    »d;r  to  icrut  iii  iriM»«8£M»t  m  %9tuit  o4  tem^f 

^>7«vli   ifro  to  8o^&;rft9a  fkiitf  f>n«^  itX«c  tMUf  a{)i)*fao«  Imi«  «^««iiMNi 


4 

protlda  for  litigation  b«tw«»n  husband  and  wlfa,  ean  t]i«  ••«•  W 

oarrled  on,  and  olt«  Chap.  66,  111.  Rev.  Stat.  1939.  It  !■  argtd 
thAt   If  >endlng  divorce  or  aaparate  malntananoa  aotlons  hava  baa« 
abated,  so  that  tha  parties  are  nmn   and  wife,  no  litigation  ean  be 
oarrled  on  between  them,  aa  thay  are  one  In  the  eyea  of  the  law. 

The  plaintiff,  however.  In  cmawerlng  the  defendant 'a 
theory,  oontenda  that  the  entry  of  Judgment  on  A^rll  17,  1941.  udob 
tha  order  previously  entered  on  March  5,  1940  for  eupport  voney  and 
twipomry  aolloltorU  feea  was  proper,  and  ealla  attention  to  the 
f«at  that  the  order  entered  on  March  6,  1940  waa  afflr«ad  by  thla 
court  m  MsCoxaa  ▼.  maxm.   SOe  in.  App.  eeg.  Fro«  thla  auggeatlon 
It  appears  that  the  tl.a  for  filing  a  oetltlon  for  rehearing  haa  long 
•iMa  elapsed,  yet  defendant  now  urges  the  «a>e  arguoieate  and  theorlea 
a«  IB  the  prevloua  apT^eal.   It  aooaart  fro«  what  waa  said  by  thla 
court  on  the  prevloua  appeal  that  "having  considered  the  facta  and 
evidence  and  tha  law,  the  order  of  March  5,  1940  it  afflrsied  .s  to 
the  allowaaoe  of  te«porary  alimony  and  solicitor* s  feea»;  and,  therefore, 
•0  far  aa  the  auestlon  of  the  validity  of  the  order  of  Mareh  5,  1940  la 
ooaearaed,  it  la  £t£  adJudlcatg. 

The  queatloB  here  la  whether  the  trial  court  had  the  Juris- 
diction to  sake  an  allowance  to  the  plaintiff  for  solicitor's  feea 
and  coats  to  dafend  an  ant^eal  by  the  defendant.  It  le  rrovlded  la 
Chap.  40,  aee.  16,  in.  r^.  stst.  1939,  th^t; 

th!  I  *  ^°  **■*  **'  appeal  by  tha  Jmabaad  or  wife,  the  Court  In  whieh 
iSch^n^y  Jor^'SSri^r^JT*  "^  «"«*  ^"'^  •«^°"«  t^Hai^ent  o? 

?ss%;ss:;cj'of^?L'ip?i;/:i*;:*^^  eoSrt^sts'f '•  aii«oBrd«ring' 

and  prop%r   '  -  *•   «pp**a  am   to  aueh  court  shall  sees  reaeonabla 

It  does  not  appear  that  thera  l.  any  question  here  of  alimony  pending 
appeal,  the  only  controversy  being  the  allowance  of  attor«ey»s  feea. 
Tha  defendant  insists  that  it  v^s  error  for  the  court  to  enter  the 
order  for  additional  attorney's  feea  because  the  petition  as  not 
irerlflad  and  no  evidence  v..  taken  prior  to  Its  entry.  It  would  appear 
that  the  allowance  of  additional  attorney's  f.aa  and  coata  for  defending 


.  v,,».     aoifftft  •(MUMiotfiitjitt  dtaiaqe*  to  »oiovl^  jiniftnea  1:1  f»g9 
"  itA^i^lX  on   ,«1:lv  btm  aak  v^«  «9lli4ig  »iit  S»^  o«    ,6*fA(f» 

.1     V    ,.-^A    ,?X  I1«©A  me  tn*m^b»f,  It'  ti*««  •«**  *i^A$  9ba9tno9   ,^e*ift 

"il/KSiiiiT^ff  «»mi«  •At  tft^ff  von  yA«ftfi«l<»ft  tftt   «bttBq«l*  •«iis 

"  twfilsifC!.©  iiiilvsi^**  t«^iiS  ie^  '^i^Bin  a^  no  tHM^tt 

■■"•"■""    .-■■    -"---       *-      '^.6*l©  "s-n  f    J    ^f  ??f*-    5Sr»fl  eoasBiv* 

■i^'^-'    '-'■'    "      --.'--  ^^  .Jit i.J«» Olio  «d#   8A  t*^  «* 

■=/';-ji!i>i.',r-  "  111  ft  lift  X<^  #l^»    "^'J    «'.'ttfti*oiXj|   n.-*   !•*.*»?■.    ■::^    :v  Hall 

lis^At    «4NSex   .^a^ft    ,v»fr   .XXX    ,81   ,99%    «0^  •^^•ifi& 

oMfHiMt  •Jit  vfli   XA«cr^A  tc  easo  «!♦•*• 

*^    '       '  "t  toRO*  «•••« 

*   iftflioic  tea 

♦      H      '*x«mot!fii  to  •»nflw«>JX«  tdJ  3}iiX««l  t^^tTrxfiwo  xXao  •x»    ^s'*c<?e 

iu'..^^  Jl     .yiJft*  »»i  o*  tcLiq  a9iAi  a^w  eofl«fcXv'»  on  5n.«  8Nilli'!i»t' 
^t  4f«oo  t^fui  ■••)  u*x%ttt»'>tA  lma€tlHtbM  to  aaaavoXXA  tU  i^H^ 


& 

that  «po<?al  1«  goTsmtd  by  the  above  eeotlon  of  the  j«tatute,  and 
that  there  la  there  no  reoulrement  that  appllestlon  for  auoh  allovenae 
be  made  by  verified  petition,  nor  that  evldenee  be  taken  aa  a 
prereculelte  for  auoh  allowance.  The  atatute  atatee  that  aueh 
alloMAHoe  shall  be  «ade,  "aa  to  the  Court  ahall  sees  reaaonable  and 
proper".  The  defendaint's  anawer  to  clalntlff'a  petition  for  an 
additional  allowanoe  doea  not  raise  the  objeetion  thet  evideaee 
ahould  have  been  t&Xen  prior  to  the  entry  of  any  auoh  order  nor  th&t 
the  petition  it  not  verified,  and  plaintiff  urgea  that,  aince  these 
contentions  are  now  urged  for  the  first  tiae  on  thia  appeal,  they 
should  not  be  oonsidered  by  thia  court.  There  is  no  suggestion  by 
the  defendant  that  the  allowanoe  of  the  addition*!  aaottat  is  exoeseive, 
la  the  previous  apceal,  MoGewan  v,  MeCowaa.  308  111,  Aop.  669,  the 
court  found  th^^t  hearings  had  been  held  before  a  Speoial  Comal ssioner 
in  eonforatlty  %ith  the  statute,  *'to  take  and  report  evidenoe  with 
reference  to  the  conditions  in  life  of  the  parties  and  their  cireua* 
stanoee  *  «  **  and  that  such  a  report  had  been  filed.   The  trial  court 
had  knowledge  of  the  status  of  the  parties  and  that  the  defendant  was 
worth  approximately  >)30, 000.00  with  an  annual  inooae  of  ';iO,000.00, 
If  sueh  status  had  changed  the  defendant  should  have  so  stated  in  his 
answer  to  the  petition.  The  allowance  being  prot>er,  therefore,  as 
to  aaount,  we  are  of  opinion  that  there  1$  no  basis  for  defendant's 
objection  thst  evidenoe  was  not  taken  prior  to  the  entry  of  the  order. 

The  defendant  wishes  the  court  to  note  th£t  the  order 
of  October  £,  1940,  calls  for  the  payaent  of  the  sua  of  h&GQ   on  the 
date  of  its  entry,  and  further  th^.t  if  the  aaount  is  paid  under  the 
teras  of  the  order  it  shall  be  allowed  as  a  credit  to  the  defendant. 
The  defendant  insists  that  this  order  is  res  edludioata  as  to  any 
further  allow&noe  for  defending  that  a;;r:-ealo   It  does  not  aopear, 
however,  that  defendant  has  paid  anything  under  said  order,  (nor 
that  he  has  ooaplied  with  any  order  entered  upon  hia  by  the  trial 
court  or  this  court.)  The  record  in  this  court  is  silent  as  to 


ftJttI    <•*«?.??»    Ri'i't   ^c    tsr.i.la-.'*    "Vnif*  (Mi#  ^d   ^WirtAVOg    0/ 


"r»     lie- 

fkoiia  SsiM.^     -  -    ,.  .•-...  ..■- 

f)a»  3i:.-J««jw>aa»'s  «f»»«  jri;iui£»  fmrna.  ,,..... 

fiss;  %«t  iiei' '•>«■-    a«>'*M.'^j*.f  ■    ^--t  •!f«vtiie  «*fn«fca«»t«&  ®fCT     ,  -  ■. 

•»ci0iS7  nfioia;   «;riui»  aognar  "i'xisntjil^  hsi»   ^b^nHiit  #efi  •!  nol^i^vq  ^Ar 
t;«i«i7    «Ift«if3cri8  ftid^  $ir  Miif  titiil  »fi»  'tot  f>#atir  «<eii  •njs  enoltirdi^ftdo 

•Mt    ,«93    .«<?*    .lil  «•«  ,aUi'^ii^^m   .V  aS38S«!l«    ,XII»«?<jA  ftwelwiis  •*#  l»^ 
.00.000,01       c    -troofil  Xm/nas  fup  iftlw  00.000 tOSI  ti'=!' 


:Qt- 


f.jiij   rjc  00(^ 
.!rnftl>/f»it»l»  9iit  0$  ill 


ffel>/i»t' 


■^0 


^1'>    t«i' 


'  »•  £  i ,  li'  c  r   . •■  isr>   r-v  r«    ,?  ?  rj . 


iii»ij;»  •!  ffAoo  ttj:f!i  Hi  i^-jciHrt  ««lf     (.iftre*  »Wj^  "sc  ^«i!ir6» 


« 


defendant  paying  any  money,  nor  does  he  advance  the  theory  th^t  he 
hae  «ade  oayments  whloh  should  be  credited  to  hla  in  reeohing  the 
amount  due.  THb   plaintiff  urgea  that  the  defendant  having  failed 
t*  eomply  with  the  order  of  October  2,  1940,  he  oannot  be  heard  to 
ineiit  upon  whateTer  benefit  it  might  hare  afforded  him  had  he  so 
complied.  We  are  of  the  opinion  th«t  there  ia  euffloient  in  the 
record  to  Justify  the  court  in  elloving  an  additional  1600  under 
the  above  (^uottd  statute  for  dofeneo  of  the  apneti. 

On  the  dueetlon  of  whether,  after  the  ditmlaaal  of  the 
complaint  and  counterclaim  of  the  parties,  the  court  was  in  a 
petition  to  enter  a  Judgment  for  the  full  amount  that  was  due  from 
defendant  ae  temporary  allaony  and  solicitor's  fees,  the  case  of 
Ia.Jt_^it^„«Jj[  BtU,  no  111,  App,   350,  is  cited.   There  the  court 
said  \»pon   queetions  of  like  character; 

After  i«.5!I*J*T?®^  ^^  ^*^  alimony  vse  a  Judgment  of  the  court, 
bi  rJS!!^!fL   T^'^'^t  ^  """^^^^  ""^^^   ^^i^^  ^^^'^W  not  be  dlvleted 
X  Lne«?  2!J*\rJr  f  *S*  ''°^^^-  ^«  affirmance  of  that  Judgment 
r  Cole   iJl  !ll   (J?*i-  ,^^^^  ^;  ^^S^«£'  ^®2  111.  Ano.  587;  cl^y 
▼  .  Col£,  14*.  111.  19j  ii£sigv7lEi|£,  163  111.  176.  ""** 

1-.-  ♦w   "^^^«  **^«  death  of  the  husband  abated  the  suit  neverthe- 
ifSL  ««/?«**"*  '"*,'^  the  tiae  Of  such  death  is  recoveJake  J^thr 
lltVi  ^  MLnrr^^Hn^rff^^S^^^^^'l*  «e«^i"8t  decedent •  8  e«tatJ. 
hlldlnl*  ^f®?f^  ^^  ^ii-  ^^*'  ^**   '^^  ^^^''^   authority  for  thJ; 
was  eSf;r«i3  I  %«®f  ^21  't*''!  ^^"^   ^^^«  ^^  ^^^^*    ^^^   sllmony  decree 

sitlon  ^.rl.!«*i!  ,!  ♦K?'^  *•''**'•   '**  ^^^""^  ^^-   converse  of  this  prooo- 
sition,  presented  in  this  ease,  is  by  oarlty  of  reasonlni?  iik«r4.« 

!T.«Sin„  •^f '  !*?.  ^^  brought  sfcraiH^tthe  husband  to  obtain  an 
«J«*tIa  !J5  ff'^^f*  to  pay*  there  la  no  good  res  son  why  th«»  -ame 

In  the  instant  ease,  plaintiff  filed  her  petition  on  April  3,  1941 
for  the  entry  of  a  Judgment  upon  the  order  previously  entered  for 
supoort  money  and  temporary  solicitor's  fees,  and  on  April  17,  1941 
Judgment  v,e  entered  for  the  full  amount  due  and  unpaid  by  the 
defendant  under  *ald  previous  order,  and  execution  ordered  to  issue 
therefor.   After  considering  the  oueetlons  involved,  we  believe  the 
Judgment  order  to  be  proper^. 


4«  911^  to  •5ff«t«&  lot  0^tt;r«lB  bfifovp  •rods  •AS 


,.    ,.-  .*..,-    .;,  -,.,  ...w,.   ..  -.,-.., \   , -  ..t„Jaal  9dS  ai 

««<«jt  0^  >ait«Erte  noXtvflKi«9  htm   j^*  .    i      itsjbiiii  *ajiliiwtf 


cjfi;; 


T 

There  !•  a  oueetlon  called  to  our  attention  bj  the 
defendant  regarding  the  oourt'e  order  th^^t  the  Hartford  Accident  4 
Indemnity  Coapany  pay  oTer  to  olalntlff  the  >500  epeelfled  in  the 
appeal  bond,  contending  thiit  the  reeoeotlTe  rlghte  of  the  principal 
and  surety  naaed  in  the  bond  could  only  be  detemlned  In  an  action 
en  the  bond.   The  ataoont  wse  paid  by  the  surety  eomoany  In  ooen 
aoort  aiid  credit  glren  to  def<f!>ndant  for  that  aaount,  and  we  do  not 
thlnlc  the  objection  of  defendant  well  taJcen. 

For  the  resieone  stated  the  judgment  order  of  April  17, 
If 41,  entered  upon  olalntlff &  petition,  le  afflraed. 

JUDGMENT  ORDER  AFriRMED. 

B9]«£,  P.J.  Ali&  KILSZ^  J.  CORGVB. 


rndi  ttl  b9t1t90v^^ 


J  man  xar»*iB 
snoBajti   erf*  lo"^? 


JUI^e 


41661 

B£ffx  LOIS  miin,  ) 

) 

Plaintiff  -  Ap  >eli««,     ) 

T.  j         MUNICIPAL  COUHT 


}      APPEAL  raON 


{ 

FERDINAND  J.  KAHASSX,  WILLIAM  AWI     ) 

AMD  oscAH  H,  nmsn,,  \  or  chic 


D«f«ndftnt«  -  ■'^Dr>»n»nt8, 


KJf    Jl^     KJf      JL«XA.»  \J 


MR,  JtFSTIOE  IILEl  DRLIV^l\^.£5  THE  OPIMIOK  OF  THK  C<^U;^T. 

Tills  if  aa  apr>«sl  froa  a  sugmary  Judgjtciit  for  '329,00 
AgAlRSt  tho  def ead«nt«  In  an  action  upon  a  note  in  the  Munioipal 
Oottrt  of  Chicago.  7h«  defendant  Ave  did  not  Join  in  the  aooeal. 

Plaintiff  eonfeeaed  Judgment  in  the  tri&l  court  on 
January  17*  1940  tor   ^405.03.  The  note  unon  which  Judgaent  was 
confessed  v&s  aade  June  7«  1938  in  the  aaount  of  1700*00,  payable 
January  2,   1959,  to  plaintiff's  order  with  interest  at  six  per 
cent  per  annua  and  is  signed  by  the  thre«  defendants.  On  -^pril 
19,  1940,  the  defendants  Ksrs^sek  and  Meusel,  attorneys,  filed  a 
evora  petition  to  set  aside  and  vacate  the  Judgment,  and  on  July  9, 
1940,  by  leaYe  of  court,  filed  a  svom  amendment  to  said  oetltion. 
July  12,  1940,  the  trial  court  gave  leare  to  these  defendants  to 
appeeT  and  defend,  ndLth  the  Judgment  to  stand  as  eeeurity,  and 
ordered  the  plaintiff  to  answer  defendants*  ^leadings  '^hloh  vere 
ordered  to  stand  as  th«ir  affidavits  of  aerlts.  July  2?»  nlaintlff 
replied  and  on  '^eptmber  19,  1940,  on  notion  of  olaintiff  a«ttaary 
J«i0iMit  was  entered  for  her  in  the  sua  of  3S9.00. 

The  defendant e  to  reverse  the  Judg'-nent  contend  that  the 
note  is  expresfily  and  iapliedly  adiaitted  to  be  usurious  as  to  part 
•f  the  principal  and  interest  and  thet  the  note,  therefore,  is 
▼old  and  uncollectible;  and  th^it  plaintiff*  s  aotion  for  tw&m&rj 
Jud(raent  should  have  been  denied,  stince  her  attorney,  and  not 
plaintiff,  aade  the  affidi^vlts  in  her  pleadings  and  since  triable 


{ 


-|. 


%jf  %J     «■*!«■-*..     o:    j^  '^ji 


,X5«c  a  *»if*  aZ  nlot  ion  bib  w^     Jn^I>nel»6  •d'T     .o^it oi  2  lo  9<ui«0 
no  ^een  Xi>lni  suit  til   itmei^.^ml  E>»9s»t«oi>  Ititnl*! 

^SdAt^q   ,00.  -  ?  Ri   a€<?I    4?  Boal*  0&^«  ««t^  Jb*ait*tJW» 

Iff  ittl  dJlv  -ji^ne  «*1;m^aislff  ot    ,9StI   ,*5  x^sanBiil 

natoft  ©^-ifiJ      r  '  ifJ  •ill   ,0^91   ,3X  %iBX, 

.   it*iu999  9&  bn  I  :,        r  litiv   4&fi«t»ft  fina  i««<|fs 

Minla"  ti om  no    »Oi»PJ    ,  .;•  f         nn  £>«£  &»iXci>n 

30oXii/»tt  'J.tii!?i9  !{X^»iXc«i  ^I1JI  xXassncatt  tl   »JOli 

-otdidjiiir    «sYeA  9At  Setil   bwa  $9Vi9SnX  bflc  tnqloattq  •iii  \9 

XHaiTjmt  not  actt^m  B*\tltai  ;?  XcJlJwXIoonu  bnn  bior 

,i!:»moitw  tPti  ''.!-■    ,      in«&  «••(}  •Tad  fcXtioda  iTasois^&ut 


2 

iiA«»0  of  faot  w«r«  pF«8«tnt«d  by  th«  ••▼•ml  pl«cdlmct.  The  plaintiff 

4i«ili«B  ueury  in  the  oirLnoipal  but  adaitc  usarr  of  tho  int«r«8t  aad 

ooBtande  tli <t  by  hcTing  the  Judgnont  roduood  by  the  aaount  of  Xhm 

tteury,  the  4efeot  vae  oared  and  the  orinoipel  aoiount  not  affeeted; 

that  plRlntlffe  evom  ple;»ding8  were  proper  effidsTlte  for  soAMary 

Judgment;  and  th^i^t  beestuse  no  triable  iCBuee  were  presented  by  the 

pleading,  the  court  properly  entered  Judgaent  for  plaintiff. 

Plslntlff  seeke  in  this  court,  attorney's  fesa  in  the  eia 

of  42, 20,  and  ten  percent  daa^gee  under  'e«tion  23  of  the  :otte  ^«t 

b'^oause  she  says  the  defendants  have  tdaitted  the  indebtedness.   The 

question  of  the  attorney's  fees  vas  not  presented  to  the  trial  oourt 

end  is  not  before  us; and  we  oannot  find  frvm   the  record  before  as 

that  this  appeal  is  prosecuted  for  delay,  eonseouently,  ve  need  not 

consider  whether  the  section  of  the  Coete  Aot  eited  Is  aoplioable* 
We  ehall  eoneidor  first  the  teetoioal  objeetions  to  the 
i^utamary  Judgment,   The  defendants  contend  thtt  the  notice  of  plain- 
tiff's notion,  pursuant  to  which  swamary  JudgTsent  ^-jr^s   given  in  the 
trial  court,  did  not  include  notice  of  a  motion  for  said  Judgritent  snd 
that  no  8w>h  motion  ^^ae  «ta<39;  and  thst  plaintiff's  pleadings  were  not 
e  om  to  by  plaintiff  as  rtauired  by  section  72  of  the  Civil  Praetiee 
Rules  of  the  Miinioipal  Oourt.   It  is  true  that  notice  of  plaintiff's 
motion  did  not  cover  a  aotion  for  summary  judgment,  but  the  defenoanta 
were  in  court  in  response  to  the  notice,  had  been  peraitted  to  and  did 
file  en  original  and  anended  affidavit  of  defense,  snd  ^e  can  find  no 
prejudioe  suffered  by  theffl,   ^hile  the  record  does  not  show  a  vritten 
sotion  by  plaintiff  for  suamary  Judgment,  the  court,  nevertheless, 
haa  before  it  the  soveral  sworn  Tileadings  of  the  parties  and  the 
parties  themselves,  the  record  indicates  the  motion  vaa  made  and  we 
find  BO  ^rmr   on  the  oart  of  the  court  in  entertaining  such  arstion. 
These  defendants,  who  are  attorneys,  a&de  no  action  in  the  trial 
court  to  strike  olalntiff'e  olesUng  for  want  of  proper  affidavit 
and,  eoBsequently,  the  point  c&nnot  be  urged  here* 


aafl-irjHi.   9iiS    to  Vfa»ti   d'H'Sn.Ji   iuiS   X«qio.n..r  ■;.nii^a   ••ifl»ib 

-t.w'.-vq  lo  ftftiJGC  fsiSU  #.;a4J  bsi»Smi9  ft#«ii.t»is»t-»ft  aril?     ,Jrt»a?)ifc«t  T»«fl«!SMji 

..H'{.    .■nis."^-.?jftA<t   "^-•'f  •voXitCMiR  f.  1o  9«iif0«  «»^X»aX  iToa  blii    ,^TUi€o  X*!^-; 

enXifo^rTi'v  iiviO  9d?  i<5»  i*^  i«oX,le»c  f«  &«nlj(fi;x»*i  im»  ttHni^^i  vi  o«r  iw«-  a 

•  •^tXJ^a,  ©^l^GK  tiM   5*^  .(TittroO  Xncc^^Xin^  sol  Ic  ««Xirf^ 

^-'  '  «-iicr  ^i^(^  fd'fl^^Rr^'et  X^am^mn  ^Mfti  iKilt^m  m  «i»To«  ^roa  t»X£>  aoXloft 

Silt^  ^«ii«.  <»^  gt^l^ir^dc  iiip>«»<l  Infill   «t9Xfo«  »iU  04f  •«jio<:j«e's  aX  itutitt  nX  e^»y 

-•«  ^:'  isiE-   ,»lsflat*^  i!«  tfr^felt/i*  &»^a«fs»  fm»^  X«iiXiX*«o  aa  •Xi< 

«'-"--?■•  ■••  S^©»«  '  .■•*i^^  Xrf  kint«1:1i;a  •9ihul<rt 

'■'&%  9^««  ««v  fl^jUoii  Mf-i  *9f(!,9ibat  bto^iB^  •dif   «3«v£*«ai>/y  a*X^> 
.AftXir^^  liottt  £nlaXa4'yfi'#A»  «i   *tw«>«  ik^jt  Yo  Ha«r  ^'iJf  «©  tcwnt  on  Jb«i 

Mi:'.-.ii    Nit  ii»«|«<t«^   to  Ir;  'llX*nijBXc'  •Atit'9  oJ   JiJ/-- 


s 

Both  p*rtl«fl  agr««  tltot  th«  lav  of  this  Stato  dooa  not 
porait  a  euniiary  Judgment  vhmv   trlablo  iaeuat  of  faot  appear  froa 
tho  pleadings,  tho  tatt  It  la  tho  faett  allagtd  in  dofendantt* 
affidavit  of  marltfl  and  plaintiff's  sworn  roply, 

Tho  dofendanta*  matorlal  allog»tionB  adaitted  bf  plain- 
tiff's roply  are  that  though  tho  aoto  1*  for  5700.00,  tha 
original  Judgnont  was  for  ^^405, 03,  ineluding  prlnoipal  and  Intarost 
OAd  attorney's  fooa;  th«it  tbare  is  no  notation  on  said  noto  of  an 
Interest  paysont  of  121.00  m^do  to  olalntiff  January  ^4,  1930  by 
tho  dofendaat  Awe;  that  the  note  shows  no  paynent  of  principal  and 
the  Judgment  confeesod  Is  leee  than  the  faoe  aoount  of  the  note. 
Plaintiff  further  adnlts  that  the  interest  paynent  of  «21,00  aado 
by  Awe  was  usurioue;  that  the  loan  was  a  transaetion  exoluslYely 
between  ^o  plaintiff  and  Awe;  that  the  tSl.OO  interest  pajn&ent 
was  on  the  smt   of  ^360.00  whloh  was  the  asiount  of  the  loan,  and 
that  the  balance  of  the  faoe  v&lue  of  the  note  represented  a  bonus 
whloh  Awe  prosl8€>d  to  pay  tho  plslntiff,  but  upon  which  no  Interest 
was  to  bo  paid.  Plaintiff *8  rex)ly  denies  tho  allegations  of 
tho  defendants  that  the  note  is  a  usurious  contract,  tainted  with 
ttstti^;  th&t  the  ueurious  part  and  the  lawful  part  are  inseparable 
and  the  entire  note  unenforoeable;  that  the  actual  aaount  of  the 
leah  was  not  disclosed  to  the  defendants;  that  though  the  note 
was  prepared  by  the  d^^fondaht  Meusol  and  presented  to  l^araeek,  the 
latter  was  wholly  unaware  of  the  asiount  loaned  and  unaware  of 
the  soeret  agreeneat  between  plaintiff  and  ^e  aa  to  the  faoe 
aaovoit  of  the  note  and  the  actual  aaount  of  the  loan;  th^t  neither 
la  indebted  to  plaintiff  and  no  deaand  was  aade  on  thea  for  payaent; 
that  plaintiff  la  a  letter  of  July  2B,   1939,  adaltted  that  the 
note  was  ueurious  and  tainted  with  fraud  and  th&t  she  would  divide 
tko  i960. 00  with  these  defendants  should  a  judgment  for  700  be 
eoAfossod  against  Awe;  th&t  it  is  eTident  froa  the  pleaslings  of 


Htft«Mi»t*fr  ai  b»i^ll&  ft^tt«t  Mlt  III  »i  Hutt  iMfT     .«3fll6«9f«[  «tfy 

:ra^^f^:rn£  tsfie  Iis<qfiofii*{c  g£iJt&3iXonl    «SO,dO»l  ^ot  iiev  fo^ngbtft  IjBfli^i'so 
He  1;o  dtoa  di&3  no  aoi^-^sroa  oa  hI  fir(«if9  f«i^   ;8!)»t  fi*f*<no^i^«  bUM 

6fi}i  lAeiofiincr  lo  St»m%fM  ofi  svv>^  •:fo0  «tli  t»At   ;»v^  Insftflvtoft 
.«}oa  «ii^  to  ttmisms,  •ost  ft<$^  itMl^  &69X  ftl  JI»s«o%Aoo  ^n»ftisbiri 

AlMMR    aC«XSti    to    ;r«»K<C«q^   f»«1t8lliti    l»£(^    Ht^i    BtiJE£»A    tft{l#iyt    tti^ftlAl^ 

XXovt«0X©xe  uoltosaaa-iT  »  5«i*'  aisjoX  «iU   i:iM   x^h^ttuttu  taw  nwA  t* 

l^fi«<    «£tA«X  •d#  to  ^firtfOttfA  wm  ftav  i(«lifv  00,OdS/f   to  «»r«  ftifl  «o  •«« 
»«iPio«r  ^  ^ofaoK^iorfr-;  »aroiv  tilt  'to  iNB^^y  oost  9£i^  to  ooiiAlatf  oiif  tf^H^ 

to  snoi^JisoXI^  oitsf  aolRO^  t^e^t  a'ftifalsX*^     .6iA«r  otf  of  «8v 

dttv  b^iniAS   ,$o«'T#n«&  futoiiimi^  t  •!  «toiT  &i!t  if^^^t  tynAdecotoft  •lU' 

eXtfftna^sfii  #<«&  lnj»«i  XtftwsX  oiit  bem  tHj^c  B8«Xtir»&  od^  ^lu!^   ;tvr8tf 

»Af  to  lA&«es  X«ir#9tt  9dt  iMAs   ;oX4ffi«9votmmr  ««r«tfr  0^i:ita«  oill  ftim 

«?ofT  o^^  dBuoA^  ^Atii    in:fa«ibo»^9b  oif?  o;r  l^seXmiXi)  ton  i>ev  nnoX 

»£!1    ,3C©aan«3I  &i  feoffl«s©ifj  fclf«  X«fiitf«l<  *iwl>ii»trfc  »jiJ  ijtf  i^o^ft«ro^Q  9.«w 

to  9n»yfMtm  ban  tnitsiol  itnuomn  itdi   to  oian^txtr  \Xtoif«r  •srw  <ft;r^aX 

»or,t  9iAS  mi  bA  Awii  ftn,  ^ti;rfllafr  fl«>«*r»o«f  fii*iB*»na8  **>«r»o«  «l# 

•f^att^n  t^^  i'l&ot  9^4  te  invomi^  lAtttost  %t^  bnii  itiem  9sii  to  smB^Kb 

;^fl««rt,«<T  mot  midt  no  oAab  «ft^  e>ai«««?'^  on  ban  ttlfivlnXo  et  btiftSttbixt  al 

•btrtb  btmi^vr  i»ti«  tf.»it?  ham  fiir^t  fftiw  AsinXr,!  bnis  s&oiiirotf  sjsk  •#•« 
9d  oov<  tot  iammBbui  «  ^Xtfodo  8^fi«iviioto6  •••tftf  ibriir  oo«0oe$  ttf^ 
to  isnlfiaoX.^  M&  aomt  #Gr»Jblvo  aX  tt  i»Mi  ;evA  ;^iiil«||ji  AoRtotfloo 


) 
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th«te  A«f«ndant0,  that  (a)  plaintiff  It  not  a  holder  for  Tslua; 

(b)  that  tha  faltaly  r«pr«»ant«d  th«  aaount  of  tha  loan;  (c) 

that  she  fraudulentljr  Induoad  thasa  daftndants  to  sign  i>   nota 

for  |(700.00,  enoh  one  of  thaia  dafandants  baliaving  tha  loan  vas 

for  $700,00  Inetaad  of  SSftO.OO,  that  thay  did  not  knov  tha  nota  vaa 

tttttriotts,  tfcyit  if  they  knav  tha  nota  wa>  for  ; 350.00  instaad  of 

I70Q.00.  thay  irpuld  not  hfva  ejgnad;  thet  eha  nada  falsa  rapraaanta- 

tions  k,nowing  them  to  ha  false  and  material,  that  auoh  repraeentstions 

^9P9   relied  upon  by  these  defendants  idio  seted  thereon  to  their 

daauiga;  (d)  that  the  note  is  unlawful*  usurious,  etc.,  and  (a) 

that  knowing  the  note  is  unlawful  and  usurious,  she  still  persists 

In  eolleoting  and  enforcing  the  note;  that  theee  defendants  have 

a  doiaplete  defense* 

Valid  inferenoes  froa  the  fscts  wall  pleaded  by  tha 
defendants  are  that  while  they  oofliplsin  in  genersl  terms  of  usury, 
their  detailed  allegj^tion  limits  the  eharge  of  usury  to  the  interest 
pajnnent  of  ;  21.00;  that  though  they  ol&imed  fraud  was  praeticed 
upon  then  because  the  loan  vas  for  only  ^3&0«00  and  the  note  for 
|7CN3.(K},  no  fraud  appaars  fron  the  faets  alleged  and  the  reoord 
diseloses  that  only  350.00  prinoipal  was  sought  and  recovered  by 
plaintiff  in  her  original  Judgaaht  and  in  the  suaaary  judgaent  she 
aoeepted  a  reduction  in  the  amount  of  the  &daittedly  usurious 
interest;  that  while  these  defendants  clain  the  note  was  without 
consideration,  they  admit  its  ▼flidity  by  not  denying  plaintiff's 
charges  that  they  oenfessed  their  liability  upon  the  nota  in  a 
letter  to  the  tsl^intiff,  as  will  iK^isear  hereinafter. 

Plaintiff's  reply  eet  out  ss  new  aatter,  thnt  she  recelred 
a  letter  fro«  theae  defendc^nto  June  ?1,  1938,  whioh  adTised  her 
that  they  Joined  with  Awe  in  signing  the  note  as  signers  and  not 
only  as  sureties  and  that  thay,  therefore,  had  beoose  orinarily 
and  not  secondarily  liable,  and  that  if  the  note  was  not  paid  she 


Mcfi        rr-JJ^s:    -^t   iiigtnt>n9lPb  6a#ri}   d*otf£iai  XXln?-Iwfil»«tl  wilt   ;f«Jfl 
•»v  HMO!  •dd  DAiveil^J  «;fciii»J^&A*tftJ&  *»«ii;f  to  9n«i  x{os«    ,00.00f)^  itol 

lSLl&?^'  ^  W»gPl  T»itf  li  i,2i«i:   .*l«ll»»W 

tl9iA3  0$  ao^^«it7  fi99o*  9t(sif  stRsi^eloJ^  «3ftdt  %:d  Roqtt  J&«iX«n  v^it^r 
(»)   fe««    ^.^'J^    ^nimi'iUBU   ^I.tfi'^fsTais  «l  ©Jew!  ©riJ   ?a)**  <fe')    se^MMft 

t»y't*?ni  »l!t  Q#  ^t^ttf  /i0  mm  «i^i«IX  /iel:teqR«Xfii  S*iXl*^»&  lififltf 

&«0i#®iancr  ft«w  ftir«<tt  b««i«X&  ^011,7  ifHtJodi  i^Ai   ;OO.XS|  )e  tavflVtq 

?>*r«!r«»f  fwi^  l>ii#  fce^XXa  8J'©0't  ?»i$?  »M»^t  tn3©<7as  bevtt  ©a   ,00, < 

M  nl  •ion  »fE*  ttou  t'tlXIdTftlX  tlsffit  f^»^%is\nGe>  xnA^  i9,tLi  8&;rt4fio 
^taftAfJiBtftJl  '»«»ofc8  XXlv  »«    ,1ttl*HifXp  »ri*  oJ  "i»t#«X 

^X/Tvft liter  *siroft<My  fcad   ,«nolfKf«rf*    «t<»if'  '•»**  fen*  teitonw  a*  tXno 
9pA^  ■:  BUD?  *:rofi  vtiir  tt  ;fiMl}  ftas  «»XiaiX  t'Ci'^^oovi  f^ii  b<ii» 


1 

0 

9o«ld  9Qnt99B  ivAismmnt   «K«Lin0t  tlMn  and  obtain  s  ll«n  upon  sll  their 
propertjr  and  poasvseions  ?nd  tli»t  thota  8t«t«m*ntt  eonatitutvd  h«r 
cftourity.  The  reply  further  allagcs  th»t  eh*  g:BT«  390,00  in  United 
St^tffe  dollar  hills  as  oonsldaration  for  ths  note.  Tha  n«v  nattar 
was  not  mat  hjr  any  adclitional  pleading  of  tha  dafand&nta  and  is, 
thtrafora,  adaitted,  Thia  nair  aattar  overeoaee  tha  allegations  in 
defendants*  pleading  that  there  was  no  oonaldarction, 

Tha  defendants  oontend  that  beeattse  of  the  uaurious 
interest,  and  the  fsot  that  the  note  on  Its  face  ia  for  700.00 
wl&ereAa  the  aotual  eonslderation  therefor  was  but  ;>550.00,  the 
entire  note  ia  Illegal,  in  violation  of  the  Interest  Aet  (Chap.  74, 
111.  Hey.  ^tate.  1941),  and  onenforeeable.  fhtf   argue  that  part 
of  the  principal,  330.00  over  and  above  the  aetual  loan,  is  usurious 
and  not  aepar&ble  fros  the  anount  of  the  loan  and  that  under  the 
Im   in  Illinoie,  the  entire  oontraet  must  fall,  '^'e  disagree  with 
defendants*  eont^ntlons.  There  are  no  faete  well  pleaded  froa 
%rhieh  an  inf»re»ee  of  utury  in  the  prinsipal  can  be  drasn.  The 
plaintiff  admits  loaning  only  "3^.00  and  she  eonfeeeed  Judgment 
for  that  amount.  The  note  is  not  in  violation  of  the  Interest  Act, 
but  the  admittedly  usurious  interest  is,  and  plaintiff,  having 
accepted  Sl^OO  in  usurious  interest,  aust  thereby,  under  section  S 
of  that  Act,  forfeit  all  interest  due  on  the  note.  She  is  entitled 
to  recover  the  prineip&l«  however,  under  that  eeotion  and  under  the 
uniform  rule  in  the  Illinoie  oases*   '^e  have  read  the  eases  eited 
by  the  defendants  in  support  of  their  contention.  All  but  one  of 
the  eases  are  inapplioable  to  the  faets  here  because  in  th«B  the 
subjeot^matter  of  the  principal  eontraet  was  illegal.  Th9   case  of 
Araouy  v,  Moore.  S  111*  App*  433,  cited  by  plaintiff  is  applicable 
here,  but  the  principles  announced  there  supoort  our  ruling  on  this 
point  and  do  not  support  defendants*  contentions.   -e  conclude. 


'■^i^..'j    rf--  if  .-:  alfi.;f£fd  bs&  nmMi  y^al'^-iA  titumJbift  a&fttttaa  AuCwoo 


\ 


'  .-..a  vj  4.  »      .1.^ 


>a« 


mnt  Ml  .«-^j  .^j-u'  oil  SIS  «^^»^     ,a»&Jt>j3i9i«io»  *4tHraAtjMit«ft 

S'jit     ,Kii5..     *> J  cffo  XfiQioflinq  »ri*  «i  ficrev  to  »afia«Jwt«fX  ii^  ilfiiilif 

Jiic  's9««tfloa  wJe  feiis  '    ."=*-     ^ffic  ;$aXiiiftOX  ii?i«D*  t'mal»tf^ 

, '"      ■itif^if€>-       "   ':••'  ii?>XJ*XciY  ru  ii-'Jt  .Hi  #^on  tf*T     .Jfiofoas*  ?^*  lot 

^:r.?'.*  .■;'®i5  eiij  no  »»5  tasiia;f45i[X  XX'*  JX»1rtot  ,df©'"^  *,^d;f  to 

Di>7i»  a9«»9  &*i?  Jij:.i5*4  soys-  '  ,'!t!>«so  sicsaiili.  sii-i  iix  sXin  s^otiflif 

"led  (iiosLX  BdiS  o4   -^IdA^i  •  y^s  ti*9A»  9At 

ffiiil#  no  2jnli>;   'ZMO  SnaqnUB  titBSiS  Asoiwoiuu  itaXciXmU'tq  j^i^i^   iuti   «eied 
tft&irXofit-  .   ffoXtii^i^Aoa  *%itmlba9t»b  i'ifKinut  Son  o&  biua  toieei 


• 

ttierefore,  tliat  th«re  art  do  f««tt  Dle«d«d  by  th«««  dtfendaiitt 

from  whioh  a  r«a«oa&bI«  Inferanoa  oan  ba  drawn  th.^t  tha  nota,  subjaat 

of  this  suit,  is  Toid  for  uaury. 

w«  hold  thst  no   triabla  iaauaa  of  fact  wora  prasantad 
by  tha  affidavit  of  theaa  daf<?ndant«  and  thrit  no  dafanaa  to 
plaintiff's  aotion  appe&rad  froa  thaaa  nlaadinga  and,  oenaaauantly, 
tha  trial  court  r>rop»rly  ant«red  tha  aumnary  Judgmant  for  plaintiff* 
ThBt   jttdgaant  ia  hareby  affirsad* 

JUDOMSMT  APriRMED, 


9  ]».J,  AHB  n%mh,   J.  COHOSH, 
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